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rVU  R I N  G  the  progrefs  and  advancemptit 
^  of  Cominerce  ia  Great  Britain^  Partner- 
fhip  engagements  have  been  found  highly 
ufeful  to  the  cultivation  and  extenfion  of  par- 
ticular concerns^  and  vety  conducive  to  the 
mutual  benefit  of  perfoos/ whofe  feparate  ca« 
pitalsj  or  individual  labor  and  induftry^ 
would  have  been  too  limited  for  many  ob* 
jeds  eafily  atuinablc  by  their  united  opera* 
tion.  It  feems  therefore  natural  and  proper 
to  apply  fome  attention,  in  thefe  introdufto* 
ry  renuu-ksj  to  the  fubjeA  of  Commerce  in 
genera),  with  a  view  to  trace  out  the  fource^ 
from  whence  the  advantages  of  trading  in  a 
joint  Hock  proceed;  before  entering  upon 
the  confideration  of  the  law  by  which  Part- 

nerfhip  is  regulated  and  governed. 

» 

It  is  difficult  to  fix  the  precife  time  when 
commercial  dealings  by  the  intervention  of 
money  firfl:  began  in  the  world ;  or  to  trace 
with  much  accuracy  the  feveral  ftages  of 
commercial  credit  to  its  prefenc  height  in  this 
country, 
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Xbc  OLchrngfi  of  goods  preceded  the  com- 
mencement ofmcrcJvindize  by  the  ufe  of  any 
comnioa  meafure  of  yalye.  T.be  firft  move- 
able property  ufcd  fof  fuch  common  mca- 
fiire^  to  eftimate  and  afcertaio  the  price  of 
other  things,  feems  to  have  confided  in  cat- 
tle s  hence  the  wealth  of  perfoos  was  defcrib- 
cd  by  the  fize  of  their  herds  and  flocks.  Thus 
alfo  in  Homer  (a)  the  armour  of  Giausus  and 
liiomede  are  valued,  one  at  an  hundr^  oxen, 
asid  the  other  at  nipe.  Whether,  we  underftand 
his  meaning  litefaUy,  or  only  as  a  modo  of 
t^lcribing  the  value  by  a  comparifon  of  price/ 
^  the  allufion  cpmes  to  the  fame  point  j  and 
with  the  like  allufioo  money,  and  indeed  eve- 
ry fpecies  of  eftate  and  property  wap  among 
the  Romans  nanned  Pecunia,  from  Puus. 

The  ufe  of  itietttb,  as  the  moft  conve- 
nient ftandard  of  common  value,  or  price 
to  be  paid  upon '  the  transfer  of  pro- 
""  perty,  is  of  very  indent  date.  We  trace  it 
back  in  facred  hiftory  to  the  days  of  the  pa- 
triarch Abraham :  In  profane  hiftory  we  find 
it  under  MidaSy  and  alfo  under  Janus  who 
I9^as  the  moft  ancient  (t)  of  the  gods  in  Itafy. 

s 

■  And   according   to   Heathen  Mythology 
'M^rmfy^tiX  A*  O&d  of  Merchandize. 

Li  "     '       ' 

(»)i^.  b.  6. 1.  236:  &i«r^or  Ima/^eiM. 

Thus 
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Thtis  JuKus  defar  iiiforfTO  us  that  the  an- 
cnt  Gauls  attributed  the  invention  of  com- 
mtrce  to  him.  He  is  faid  to  have  his  nannc 
a  'mercihus  \  eft  enim  mercatorum  Deus^  fraeft^ 
que  Lttcro  {<:). 

In  this  country  merchandize  and  com- 
merce have  been  largely  and  liberally  protcft- 
ed ;  And  alchoughj  the  ancient  municipal  laws 
of  the  realm  feem  to  have  been  formed 
without  any  view  to  the  prefent  exifting  ftate 
of  our  extended  cdmmerce ;  yet  many  pofi- 
dve  inftitutions  have  been  introduced,  and  at 
different  periods  ingrafted  into  our  laws  for 
the  benefit  of  trade  both  foreign  and  domef- 
tic.  Thefe  inftitutions  have  been  gradually 
combined  with  thofe  of  other  countries  and 
matured  into  a  fyftem,  ipalled  the  Law  M eh* 
CHANT,  which  is  .a  code  of  ufages  and  cuf- 
toms  founded  on  the  bads  of  mutual  juftice^ 

« 

and  univcrfally  adhered  to  by  the  Brifijh  mer- 
chants . 

The  law  merchant  is  noticed  and  recog- 
nized both  in  our  own  common  and  ftatute 
law(^);  and  in  many  inftances  has  its  own 
peculiar  .;effeft  in  queftions  between  Mer« 
'chants^  much  of  its  •  ad  vantage  refuking  fK>m 
the  univerfality  of    its    adoption.     Indeed^ 

(c)  jiiu/w9rthj  m  verb.  Mircmius.        (^}  1 3  £/.  4.  c.  9* 

xhicfly 
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chieflf  the  Britijb  mcrchaot,  but  with  binij 
and  for  his  beoefic^  alun  merchants^  belong- 
ing to  countries  m  friendflitp  with  our  own^ 
may  be  confidered  as  the  particular  favourites 
of  the  Britijhhzwy  from  times  of  high  antiqui* 
tydown  to  the  prefent  («).  And  it  is  now  uni- 
verfally  agreed  that  commerce,  advanced  as 
it  is,  to  a  degree  of  height  not  aimed  at  by 
any  of  the  traders  of  antiquity,  is  a  fubjeA 
worthy  to  •  employ  the  attention  of  pHilofo- 
phers,  ftatefmen,  and  lawyers,  as  well  as  the 
induftry  and  enterprize  of  merchants. 

It  is  true,  that  prior  to  the  reign  of  Henrr 
VlII.  the  commerce  of  England  was  at  a 
low  ebb.  In  his  time  it  greatly  incrcafed  s  but 
our  anceilors  remained  comparatively  igno- 
rant of  commercial  aff4irs  till  they  began  to 
afTume  a  degree  of  form  and  regularity^ 
about  the  middle  of  the  reign  of  Queen 
Elizbetb  (Q,  whofc  protection  and  encourage** 
incnt  animated  her  fubjedls,  to  the  forma* 
tlon  of  different  trading  companies,  and  the 
eftablifhment  of  divers  manufaftories  in  her 
capital.  At  this  period  the  genius  of  trade  be- 
gan to  fpread,  and  the  true  ufe  of  Partner- 
ship was  dicovered  i   fincc  which  time,  our 

(«)  Laws  of  K.  Alfreds  Mirjottr,  c.  1.  fee.  3.  /«/r, 
Le^,£tbeL  c.  2.  Mai^  Char.  c.  32.  Infi.  37.  Mtdl<y^  318* 

(f;  Stiled.thc  Commercial  Reign,  yc«^j's  Law  of  Bail* 
iDCQisp.  103. 

2  commerce. 
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commerce,  whilfl:  continually  enriching  this 
country,  hacb  contributed  to  make  us  free^ 
and  (bat  freedom,  which  is  the  boafi  and 
glory  of  EngUfimetiy  hath  in  its  turn  greatly 
extended  tiur  commerce* 

It  would  be  going  far  beyond  the  limits  here 
propofeds  to  enter  upon  the  difcuflion  of  any 
branch  of  the  complicated  and  important 
queftion, '  how  far  Chartered  Companies  are 
ufeful  or  injurious  to  commerce.  It  is  fuffi* 
cient,  thit  private  voluntary  partnerfhips  in 
trade,  kre  generally  thought  beneficial  to  com- 
ihercc,  by  the  merchants  oi  England.  Great 
benefits  Jfrife  td  the  traffic  of  this  country  from 
its  commodious  lituation  for  trade  and  com- 
merce with  all  mankind,  and  from  other  local 
fuperiorities ;  but  the  beft  advantages  could 
not  always  be  made  of  thefe  xi/khoutFellow/bip, 
and  Parhierjhrp  Concernsy  which  incrcafe  the 
merchant's  credit,  give  energy  to  every  un- 
dertaking, and  afford  additional  counfel; 
whereby  the  Britifh  merchants  have  rendered 
their  pcofefTion,  not  only  in  a  high  degree  bene- 
ficial to  the  State,  but  mofl  honora):)le  and 
profitable  to  themfelves. 

Under  (uch  circumftances  it  appears  fome- 
what  Angular  that  this  branch  of  mercantile 
and  legal  fcience  ihould  never  have  been 

treated 
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treated  by  any  Englijb  writer  in  a  fyftematic 
form>  and  that  even  the  rules  of  authority 
and  praArce  (hootd  remain  fcactercd  in  the  V 

works  of  general  writers,  and,  reporters, 
without  any  actenrpt  hs^og  been  made  to 
colledb  them  prior  to  this  Eflay,  at  the  con- 
chsfion  of  the  eighteenth  century. 

It  is  indeed  the  oliMervation  of  a  popular 
writcr(8),  that ''  Nothing  upon  the  fubje6kof  •  **" 
*^  Partnerlhip  requires  explanation,  but  in 
"  what  manner  the  profits  arc  to  be  divided, 
"  where  one  partner  contributes  money,  apd 
^'  the  other  labors  which  is  a  common 
''  cafe/' 


Neverthelefs  in  many  recent  ioftances.^ 
queftions  of  no  incoqliderable  importance 
have  been  decided  both  in  the  Courts  of  JLaw 
and  Equity  relating  to  various  other  topics 
arifing  out  of  partnerffiips  in  trade,  belides 
rhofe  which  are  confined  to  the  adjufting  of 
contcfted  rights  and  claims  between  partners 
themfel^^ts.  '  And  fliould  the  Author's  hum- 
ble endeavour  to  arrange  them  in  their  natu- 
ral  order  prove  ulcful  in  the  fmallefl  degree, 
his  labors,  will  bfiabunc^ahtly  rewarded. 
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partnerftfp— WHAT. 

,ARTNERSHIP  is  a  voluntary  con*  '^Zf!'^!^^ 
trad,   between  two  or  niorc  V^^^onz^^.^^^^^^^ 


for  joining  together  their  money,  goods,  oty^^^^^i  />/  /- 
labor,  upon  an  agreement  that  the  gain  or^^  ^^^fUcJ^ii^^' 
lofs  fhall  be  divided  proportionably.  Anar/p^^'^^^'^^  ^^^ 
in  fuch  partncrfliip-property  each  member^  /^/-r  <  ^y^^ 
hath  one  and  the  fame  fpecies  of  intc-^^^'^^^ 
reft;  their  title  being  undivided,  whether//^''  '"^  //I^ 
each  individual  partner  contributes  txz&\j//^^^  r^^/*^^ 
in  the  fame  proportion  or  notf  but  their  ft-/  ^      ^  ^^^  ^^^ 


m 
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veral  degrees  of  intereft  muft  be  regulated 
according  to  the  agreed  proportions,  and  the 

other  conditions  of  partnerlhip.  The  partners 
are  themfelves  joint-tenants  in  all  the  (lock  and 
partnerlhip  cfFefts  ;  and  they  are  fo  not  only  of 
the  particular  flock  in  being  at  the  tinne  of 
entering  into  the  partnerfhip,  but  they  con- 
tinue joint-tenaqts  throughout,  whatever 
changes  may  take  place  in  the  courfe  of 
trade  i  for  if  it  were  otherwife,  it  wquld  be 
impoflible  to  carry  on  partnerihip  trade. 
Thus  it  was  held  in  the  cafe  of  Skipp  v^ 
Harwood^i  where  a  partnerlhip  was  entered 
into  in  a  brewery  between  Skipp  ^nd  Ralph 
and  Jamej  Harwood^  and  particular  terms 
were  then  agreed  on  between  them,  that 
Skipp  (hould  have  a  certain  proportion  of  the 
out-ftanding  debts,  and  a  lien  and  fecurity 
on  the  partnerfhip-ftock  to  make  that  ihare 
of  thofe  debts  good  to  him  according  to  the 
y,alue  fct  on  them,  with  a  penalty  in  cafe  of 
|i.  breach.  And  we  find  the  very  fame  doc- 
trine  held  by  Lord  Mansfidd  in  the  cafe  of 
Fox  V,  Hanbury^j  only  carried  to  a  higher 
pitch  ;   for  it  is  in  this  cafe  determined  that 

-  «  I  Vc2.  -241.  reported  under  the  tide  of  Wffl  v. 
^ix^.but  cited' by^'liord  -Man^d  in  Fm  v.  Hanhury 
su  above* 

-  b.  Cowpcr  449, 

"    .  the 
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the  aflignees  under  a  commiflion  of  bank^ 
rupt  againft  one  partner,  can  only  be  tenants 
in  common  of  an  undivided  (hare,  fubjedk 
to  all  the  rights  of  the  other  partner.  And 
here  his  Lordlhip  cited  the  words  of  Lord 
Hardwicke,  ^*  If  a  creditor  of  one  partner 
^'  takes  out  execution  againft  the  partnerfhip 
**  cffcfts,  he  can  only  have  the  undivided 
**  (hare  of  his  debtor;  and  muft  take  it  in  the 
**  fame  manner  the  debtor  himfelf  had  it, 
"  and  fubjedt  to  the  rights  of  the  other  part- 
♦*  ner/*  So  that  one  partner  can  have  no 
right  againft  the  other,  in  his  capacity  of 
partner,  but  to  what  is  due  from  him  out 
of  the  joint-jock,  after  making  all  juft  allow- 
ances, let  the  fiufluations  of  trade  be  what 
they  may.  The  whole  of  this  doftrinc 
feems  to  arife  out  of  the  very  principle 
upon  which  partnerdiip  is  founded,  namely, 
probable  profit,  and  the  rifk  of  lof^s  the  ad« 
vantages,  or  difadvantages,  of  whicb  can- 
not, in  common  juftice,  be  confined  to  one 
fide  only,  but  muft  be  reciprocal  through^ 
out «. 

The  difTcrent  civil  law  writers  have, in  fome 
degree,  varied  in  their  mode  of  confidering 

^  12  Mod.  446. 
B  2  partner(bi]p$t 
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purtnerfliips,  with  relation  to  the  nature  of  the 
contra<5):  itfeif,  Grotius  confiders  partnerfliip 
to  be  a  fnixi  cpntra<^. — And  Barhyrac  in  his 
Notes  on  Puffendorff^  obferves  that  a  partner- 
ihip  is  contraded  fdmeciaies  tacicly;  wfaen> 
for  exannpie^  ^  thing  being  bought  in  com* 
mon,  13  not  parted^  but  the  intcrcftcd  parties 
without  explaining  themfelves  further  enjoy 
it  equallyj  each  taking  the  profit  that  arifes, 
and  contributing  hi«  own  proportional  part  in 
the  necelTary  expenccs  for  it's  maintenance : 
JocieUtitn  coire,  ei  re,  et  verbis,  et  fer  nundum 
foffe  nos,  dubium  non  ^  ^. 

But  Puffendorff^  obferves  that  in  part- 
nerfhip,  tho'  one  contributes  rponey  and 
work,  another  only  money,  yet  it  does  not 
feem  to  be  a  mixt  contrs^ft*  For  a.  contract 
does  not  become  mixt  from  the  different  per- 
formances, but  froqfi  our  agreements  in  mat- 
ters of  a  different  nature  by  one  and  the 
fame  covenant. 

Partnerfliip  being  a  voluntary  contrafl 
where  the  confent  of  the  parties  engaging 
therein  is  neceffary  for  its   formation,  thofe 

4  fi.  5.  c.  8. 

•  Dig.  lib.  17.  tit.  2, 
^  Lib.  5.  c.  2.  f.  10. 

pcrfons 


p^rfons  viho  hold  any   thing  in  common, 
indcpendcnrly  of  their  own  free  will,  cannot 
be  deemdd  partners;   and  of  this  latter  clafs 
are  donees  and  the  legatees  of  one  and  the 
lame  thing,  or  thofft  who  thro'  oihier  caufes 
charice   to   hold  fomething  between   them 
which  is  not  divided,  or  is  to  be  pofielfed 
in  common  Without  any  mutual  agreement. 
It  is  not  enough  to  form  a  partnerfhip,  that 
twa  or  more  perfonsr  hold  any  thing  in  com- 
mon ani^ong  them,  fuch  as  the  legatees^  donees^ 
or  furcbafers  of  one   and   the   fame   thing. 
For  fuch  ways  of  having  fomething  in  com- 
mon among  ri^any,  not  implying  the  reci- 
procal choice  of  the   parties,   cannot  link 
them  together  in  partnerfhip.    All  iht  par- 
ties contrafting  ought  reciprocally  to  chufe 
and   approve  of  one  another   in  order   to 
form   among  themfelves  that  fort   of  tie, 
which  is  a  kind  of  brotherhood ;    Societas  jus 
qutdafnoio  f rater  nit  atis  in  fe  hahetz.    And 
it   feems   to  have  been  an   eftabli/hed  and 
invariable' rule  that  no  partnerfhip  fhall  be 
contrafted  except  it  be  of  trade  or  com- 
merce, or   other  thing    that  is  honeft  and 
lawful ;   and  all  partnerftiips  contrary  to  fuch 
rule    would    be    unjuft.      As   for  inftance, 
it  would  be  contrary  to  equity  and  honefty, 

%  Dig.  1.  63.  fF.  pro.  foe. 

B  3  confc- 
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confcqucntly  unjuft,  if  it  (hould^  be  agreed, 
thac  the  whole  lofs  fhouid  fall  upon  one  of 
the  partners  without  his  having  any  fhare  of 
the  profits,  and  that  the  whole  profits  (hould 
go  to  another  partner,  without  his  bearing 
any  ihar^  of  the  lofs  K  Si  makjicii  focietas 
anta  fity  tonftatnuU^m  ejfe  Jocutatem  generally 
ter  enim  traditur  rerutn  inbonejlarum  nullam 
ijfe  Jocietatcm  '•  Societas  flagitio/a  ret  nullas 
vires  babet.  DeliSlorUm  turpis  at^ue  f^da 
cammunio  tft  K 

Such,  then,  being  the -nature  of  partner^ 
ihip  contrads  foraied  by  mutual  confent, 
for  the  reciprocal  advantages  which  may 
probably  arife  from  the  joint  ftock  put  in*- 
to  partnerfhip,  there  can  be  no  doubt  butji 
in  a  moral  view,  probity  and  fair  deal- 
ing ought  to  have,  in  fuch  a  con  trad,  an  ex^ 
tent  proportioned  to  that  of  the  engagements 
entered  into.  In  SocieUtis  cmtraSibus  fide^ 
exuberet  K 

The  very  w^rd  Partner  feems  to  import 
the  fubftance  of  the  things  the  name  is  derived 

^  L.  57.  If.  pro.  fbc.  k  ftat. 
>  L.  35.  f.  2.  ff.  de  contr.  einpt* 
Ik  L.  55.  S,  pro.  foe. 
^  InH.  b.  3.  prQ.  foe. 

from 
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* 

from  Pars  J  a  portion,   or  that  which  in  di- 

vifion  falls  to  each ;   and  the  properties  of 
a   partner/hip  are   derived   from  its  unity; 

which*  is'' four- fold;  the  unity 'of  intcrtft, 
the  unity  of  title,  the  unity  of  time,  ^hd 
the  unity  of  poffeflion  ;  or,  *in  other  words, 
partners  have  one  and  the  fame  intereft  ac- 
cruing by  one  and  the  fame  conveyance, 
commencing  at  one  and  the  lame  time,  ^nd 
held  by  one  and  the  fame  undivided  pof- 
icfljon. 

In  partnership  concerns  there  muft  be  one 
and  the  fame  intereft  throughout,  whether 
each  individual  partner  contributes  equally 
or  not;  if  all  parties  contribute  equally,  each 
muft  receive  or  bear  an  equal  (hare  in  the  gmit 
or  lofs'j  and  .where  the  partners  contribute 
unequally  it  will  only  be  ncceflary  to  have 
rccourfe  to  the  laws  of  arithmetical  pro^ 
portion  to  adjuft  their  refpeftivc  ftiarcs.    • 

This  rule  will  equally  apply,  whether. twa 
or  more  partners  join  labor^  or  onc.finds  laber 
and  the  other  money ;  o^  each  of  thenri  con- 
tributes both  labor  and  money  »*. 

In  partnerfhip  concerns  the  fcvcral  part- 
ners may  be  faid  to  have  aq  unity  of  ////f, 

ID  Pttff.  Law.  p.  513. 
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becaufe  their  intereft  in  the  dock  and  effefts 
mud  be  created  by^  or  arife  under,  one  and 
the  fame  agreement.  There  muft  alfo  b« 
^n  unity  of  timi,  becaufe  the  intereil  of  each 
partner  in  the  partnerihip  property  is  creat- 
ed at  one  and  the  fame  period  "•  Ands 
iince  it  has  been  decided  that  partners  are 
feifed  fer  my  €t  per  tout^  both  in  anticht  and 
modern  times,  it  follows  that  there  muft  be 
an  unity  of  pojeffien,  each  partner  being 
pofTcffcd  by  a  moiety,  and  by  all® j  that  is 
they  each  of  them  have  the  entire  polTeifion^ 
as  well  of  every  part  as  of  the  whole ;  each 
having  an  undivided  moiety  of  the  whole; 
and  npt  the  whole  .of  an  undivided  moiety. 
Like  the  >6intenaDts  of  a  real  eftate,  ^ilibet 
Utum  tenet  et  nihil  tenets  Jcilicet^  totum  in  com- 
muni,  €t  nihil  Jeparatim  per  fe?. 

Upon  this  principle  Lord  Mansfield  feems 
to  have  determined  that,  if.  two  zrt* partners: 
as  aitornies  and  conveyancers,  and  one  of  them 
receives  money  to  be  laid  out  on. mortgage, 
the  other-  is  liaik  for  the  amount,  though 
his  partner  fhould  even  have  given  a  Jepa-- 

n  It  is  laid  down  as  s^  general  role  that  joint  eftates 
xnuil  veil  at  once.     Co.  Lit.  i88«  a. 

p  Smith  V.  De  Sylva,  Cowp.  471. 

i  Bradon  c.  5.  Tr.  5.  c  26. 
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rate  receipt  for  it.    Thus  it  wa«  decided  in 
the  cafe  of  fVillef  v.  Chambers  q. 

This  was  an  a£tion  for  money  had  and 
received  to  the  plaintiff's  ufc,  brought 
;igainfl:  the  defendant  as  furviving  fartner  of 
one  Dadley.  Plea,  non  ajjumfjit.  Vcrdift 
for  the  plaintiGF,  dannages  480  /, 

Upoh  a  rule  to  (hew  caufe  why  a  new 
trial  (hould  not  be  granted^  the  fafts  appear^ 
cd  to  be  as  follows : 

That  prior  to  any  partnerfhip  between  tht; 
defendant  and'  Dadleyy  who  was  an  attorney 
and  conveyancer  at  Ceventryy  the  latter^  ia 
the  year  177  r,  received  of  a  Mr.  Bindleyy  the 
fum  of  350/,  to  be  laid  out  on  a  real  fecu- 
rity :  Badley  accordingly  furnifhed  him-  witk 
a  mortgage  from  a  Mr.  Hughes  to  that 
amount;  which^  as  it  afterwards  appeared^ 
Dadl^  had  forged.  At  Midjummer  1776 
Dadley  and  Chambers  entered  into  partner- 
Ihip :  (hortly  after  which  Bindley  wanted  to 
call  in  his  money.  The  pretended  mortgagor 
was  fuppofed  at  the  fame  time  to  want  a 
further  fum  of  150/.  which  added  to  the 
original    mortgage   money,   made   together 

9  Cowp.  8i4« 

the 
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the  fum  of  500/,  Tht  phmiiff  JFillii  v^z% 
re^dy  to  advance  this  fum :  and  in  confidcra- 
cion  of  his  doing  fo,  an  aflTignment  was  niadc 
to  him  of  the  pretended  mortgage  before 
made  to  Bindley.  As  to  180/.  fart  of  this 
fum  of  500/.  fVilkt  paid  it  into  DadUf^ 
office,  to  Chambers^  who  gave  the  following 
receipt  for  it :  **  Received  of  Mr.  Benjamin 
Willety  the  fum  of  180/.  for  which  I  promifc 
to  account  to  him  on  demand  —  Chambers^** 
DadJey  was  not  at  home  when  this  fum 
was  paid.  Some  time  after  the  plaintiff 
called  at  the  office  to  pay  300  /.  more,  part 
of  the  remaining  320/.  due.  Dadley  hcin^ 
then  at  home,  (Fillet  paid  the  money  to 
binti  and,  in  return,  Dadliy  gave  him  the 
following  receipt :  "  Received  on  account, 
of  Mr.  Benjamin  fVUlet,  300/.  the  remainder 
of  the  money  to  be  paid,  being  20  /.  Dadley.'* 
It  was  admitted  that  the  defendant  Chambers 
was  in  no  rcfpeft  privy  to  the  forgel-y  -,  and 
that  no  procuration-money  was  paid,  cithtr  to 
Chambers  or  Vadley. 

Serjeant  Hill  and  Mr.  Gr^^»,*' who  ittiewcd 
caufe,  ai^ued,  that  this  was  not  diftinguifli- 
able  from  the  common  cafe  of  a  furviving 
partner,  who  is  always  liable  to  partnerfhip 
debts. 

Mr,  f^allace, 


Mr.   JVallaci,  Mr.  Newnham,   Mr.  Dun- 
ning^ and  Mr.  Wbelefy  centra,  in  fupport  of 
the  rule,  contended,  that  this  tranfadtion  was 
not  within  the  compafs  of  the  partnerihip, 
which  was  for  the  purpofe  of  carrying  on  the 
bulinefs  oi  attornies  only ;  not  ihat  of /criv«r- 
ns.     A  money  fcrivener  is  a  perfon  wha  re- 
ceives money  for   the  purpofe  of  deriving 
fome  advantage  fronv  the  receipt  of  it.     Bac 
a  mere  conveyancer,  as  fuch,  is  by  no  means 
a  money  fcrivener.     His  bufinefs  is  only  to 
draw  deeds  and  writings  for  the  transfer  of 
property  from  one  man  to  another ;  and  his 
profit  arifes  from  his  bill  of  fees  and  charges 
for  fo  doing.     The  two  branches,  therefore, 
thoygh  it  may  happen  -  that  they  are  fome-* 
times  exercifed  by  the  fame  perfon,  are  in 
themfelves  totally  diftind  and  feparate.     If 
{q^  the   fad  of  their   being   united  in  the 
partnerihip  carried  on  between  the  defendant 
and  Dadl^^   ought  to   have  been  proved  ^ 
whereas  the  reverfc  is  the  truth  of  the  cafe. 
For  it  is.  admitted  they  took  no  procuration 

money,  and  there  is  no  evidence  of  any  pro- 
fit from  the  money  in  their  hands.  On  the 
contrary,  all  that  Chambers  received,  was 
punftually  paid  over  to  Bindley :  that  alone 
therefore  would  be  an  anfwer  to  the  prcfcnc 
demand.      The   receipt^  they  gave,    were 

Je^arait  \ 


Jeparatei  not,  ^^ for  partner  and/elf-,*  but 
*^for  which  I  promi/e  fo  accpunt"  In  fhort, 
the  whole  of  the  tranfaftion  was  entirely 
foreign  to  the  partnerHiip,  and  what  each  did, 
plainly  fhewed  he  confidered  the  part  he  took 
in  it,  as  his  own  feparate  aft  and  deed  only. 
Therefore,  they  prayed  the  rule  might  be 
made  abfolute. 

Lord  Mansfield,  Both  parties  in  .  this» 
cafe  undoubtedly  are  innocent ;  and  the  lofs  < 
that  will  fall  upon  the  defendant,  if  the  law 
IS  againft  him,  will  be  much  greater  tharx 
that  which  will  be  fuftained  by  the  plaintifF, 
if  he  fails.  It  is  indeed  fo  hard  a  cafe  upon 
the  defendant,  that  every  leaning  of  the 
Court  would  be  in  his  favour.  But  thei 
qucftion  is,  "  Whether,  in  point  of  law,  this 
engagement  with  Dadley  docs  not  make 
Chambers  anfwerable  r" 

To  go  by  fteps. —  It  is  neceflary  to  fee 
what  the  bufinefs  was,  which  Dadley  carried 
on  alone,  before  his  connedion  with  the 
defendant  in  the  year  1776.  By  admiffion 
of  the  counfel  on  both  fides,  it  was  the  bu(i- 
pefs  of  any  attorney  and  conveyancer.  By 
proof  in  the  caufe,  it  appears  to  have  been 

a  great  deal  more.    For  he  had  many  appoint^ 

mentSy 
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ments,  though  the  nature  of  them  is  not  par- 
ticularlf  mentioned.  He  had  alfo  agencies^ 
and  was  clerk  to  a  navigation.  But  there  is 
no  pretence  that  he  ever  r^ctivtd  prccuration 
monty.  The  bufinefs  of  conveyancing,  in 
the  verv  nature  of  it,  as  carried  on  in  the 
country,  is  this:  Where  there  is  an  attor- 
ney or  counfcl  of  crecfit,  they  receive  money 
to  place  out  upon  iecurities;  and  perfons 
who  want  to  borrow,  as  well  as  thofe  who 
want  to  lend,  apply  to  them  for  that  pur- 
pofc.  Their  profit  arifes  from  halving  the 
money  \n  their  hands,  before  it  is  laid  out 
upon  the  intended  fecurities ;  and  from  their 
fees  and  till  of  charges  upon  the  conveyances 
they  draw.  It  is  not  difputed  but  that  this 
was  the  nature  of  DaMey's  conveyancing 
bufinefs :  He  did  not  aft  however  as  a  fcri- 
vener,  who  fometimes  does  not  touch  the 
money  5  but  who  in  all  cafes  gets  frocura^ 
/ion  money.  There  is  no  proof  of  any  t  ran  fac- 
tion of  that  kind;  nor  indeed  is  it  cuflomary 
for  attornies,  like  him,  to  do  fo;  for  they  get 
profit  enough  without  it.  I  remember  a  cafe 
before  me  of  a  perfon  who  was  trufted  to 
the  amount  of  many  thoufand  pounds^  ia 
the  manner  I  have  ftated;  and  that  is  the 
nature  of  the  bufinefs.  This  was  the  bufi- 
ncfi  of  Dadleyy  before  the  partnerjhip.    hct 

2  tM 
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us  fee  then  what  was  the  nature  of  the  part^ 
ncrlhip,    afterwards   entered  into,    between 

Vadley  and  the  prefent  defendant;  whether 
it  was  a  general  partnerjhip  in  all  Dadlcy^s 
bufinefs,  or  confined  to  one  particular  branch  of 
it  only  5  for  to  be  fure,  there  may  be  fuch  a 
ionfined  partnerjhip.  The  evidence  as  to 
this  point  confifts  in  the  heads  and  terms  of 
an  agreement  entered  into  between  them, 
which  were  afterwards  extended  and  reduced 
into  form.  From  them  it  appears,  there 
was  no  particular  reftridion;  it  was  not  to 
be  confined  to  fuits^  nor  to  conveyancing 
only,  but  they  were  to  be  partners  in  the 
lujinejs  which  Mr.  Dadley  carried  on.  Each 
was  to  be  worth  a  certain  fum.  The  profits 
are  dated  at  800/.  Then  it  is  agreed  that  a 
provifion  (hould  be  made  for  the  family  of 
which  ever  of  them  fliould  happen  to  die 
firft.  And  then  comes  the  following  claufe^ 
at  the  end,  which,  though  not  taken  notice 
of  by  the  counfel  on  either. fide,  is  very 
material  indeed  upon  this  o&afion.  My 
objeft,  in  examining  it  particularly,  was  ^o 
fee  whether  it  contained  any  reftriAion. 
The  claufe  is  this :  "  Nete^  this  fcheme  of 
partnerfhip  is  intended  to  include  all  &|r. 
DadUy^s  prefent  and  future  prafticc  and  ap- 
pointments, fuch  as  agencies^  navigation^Merk^         ^ 


&?^.  but  not  to  extend  to  any  pui/ic  ofBce  or 
place,  which  may  at  any  future  time  be 
given  to  either  of  the  parties/'  The  only 
reftritflion  therefore  is  that  y  or,  more  pro- 
perly fpeaking,  it  is  the  only  exception  to  this 
general  partnerfhip.  Thus  the  partnerlliip 
commences,  without  waiting  for  articles ; 
and  from  that  time,  the  bufinefs  was  carried 
on  in  partner/hip.  One  branch  of  that  bufi- 
nefs, was  coirveyancing.  Incident  to  convey^ 
ancing  is,  the  receiving  of  money  to  place  out 
upon  fecurities.     Receiving  xifrom  the  Under 

to  advance  to  the  borrower,  and  afting  for 
both  parties  refpedlively.  From  that,  the 
profit  arifes ;  not  from  procuration-tnoveyy  but 
from  the  money  laying  in  their  hands  before 
it  is  placed  our,  from  the  charges  and  fees 
for  drawing  and  engrofling  the  conveyances. 
The  fafts  then  arc  fliortly  thefc :—  The 
plaintiff  fVilkty  wanting  to  place  out  a  fom 
of  500/.  applies  to'  the  office  without 
making  any  diftinftion  betwe'en  the  two 
partners.  The  firft  fum  he  advances  is' 
l€o/.  This  he  pays  to  Chambers^  whogiv^s 
a  general  receipt  for  ir,  not  expreffing  it  to  be 
for  Badley^  or  for  what,  or  whofe  ufe;  but 
making  himfelf  accountable  for  the  amount 
on  demand.  He  receives  it  therefore,  as 
the  principal,  not  as  the  agent  of  Dadley :  and 
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it  is  admitted  he  knew  the  ufe,  by  placing  it 
out  upon  the  fecurity  for  which  it  was  put 
into  his  hands.  The  next  fum,  which  is 
300  /.  is  paid  by  the  plaintiff  to  DadUy,  who 
fcccives  it  exaftly  in  the  fanie  manner  as 
'  Cbamhrs  did  the  former  fum ;  zs  principal ^ 
and  gives  a  receipt  for  it,  not  as  for  fo  much 
money  to  be  placed  out,  but  as  a  fum  for 
which  he  was  to  be  accountable.  The  two 
fums  together,  come  within  20/.  of  what  was 
wanted  upon  the  fecurity.  Afterwards  the 
bill  for  conveyancing  is  brought  in.  Hughes 
being  the  original  mortgagor,  if  he  had  not 
been  a  fidlitious  perfon,  and  had  wanted  a 
further  fum  of  money  upon  the  affignment, 
b^  fhould  have  paid  the  expcncc  of  convey^ 
ancing.  But  the  bill  is  brotight  in,  to  the 
plaintiff,  and  made  out  "  debtor  to  Cham* 
bcrs  and  Dadley.'*  Chambers  receives  the 
money,  and  gives  a  receipt  for  it.  In  that 
tranfadion  therefore,  he  is  clearly  coafi- 
dcred  as  a  partner^  and  the  tranfaftion  it- 
felf  as  a  partmrjhip  tranjaiiion.  If  Dadley 
had  received  procuration-money,  and  that 
kind  of  dealing  had  been  excepted  out  of 
the  articii^s;  or,  if  feparate  accounts  had 
/  been  kt^t.hi  the  money  got  by  thefc  tranf- 
adlions,  and  it  had  all  been  fet  down  to  the 
profits  of  Dadley  only,  it  might  have  varied 

the 


tht  cafe  :  and  Mr.  JuftJce  JJhkttffty  who  tH«d 
the  caufcj  would  have  been  verf  ghd  to  hav^ 
given  a  diredion  in  favour  of  the  dcfendAQc^ 
He  fufFcrs  by  the  rafcality  of  ^  maa  who 
had  a  very  good  charafler*  I  ann  very  ^ortf 
for  the  defendant;  but  upon  this  evidence  I 
cannot  fay,  but  chat  it  is  a  fartnerjhip  tfanfac'^ 
tion. 

Mr.  Newnbam  informed  the  Court,  that  the 
bill  included  other  bu(ine(s,  as  well  as  the  par-* 
ticular  traofadion  of  the  mortgage* 

Lord  Mansfidd  faid^  tbMt  proves  nothings 
but  that  in  general  they  were  partners  in  tht 
lees  of  conveyancing. 

Per  Curiam.  Rule  fpr  a  new  trial  dif- 
charged. 

T 

Every  man  who  has  a  fhare  o(  the  profin 
of  a  trade, , ought  alfo  to  bear  his  fhare  of  the 
lofs.  And  if  any  one  takes  part  of  the  pro-^ 
fir,  be  takes  a  part  of  that  fund  on  which 
the  creditor  pf  the  trader  relies  for  his  pay- 
ment* 

So  alfo  a  man  who  advances  money  to  a 
trader,  and  becomes  intcrcftcd  thereby  In  the 

C  profits 
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profits  of  the  trade,  ofcentimes  makes  bitnw 
ielf  a  fecret  partner,  though  it  does  not  ia 
all  cafes  conclude  hini  (6.  And  Mr.  Juftict 
Black/tone  fays,  that  the  true  criterion  (wheft 
money  is  advanced  to  a  trader)  is  to  confider 
whether  the  profit  or  premium  is  certain  and 
defined,  or  cafua],  indefinite,  and  depending 
on  the  accidents  of  trade.  In  the  former 
cafe  it  is  a  loan,  in  the  latter  a  partnerjhip. 

This  diftin£tion  we  find  made  in  the  cafe 
of  Grace  v^  SmitbT^  Eajier  term  15  G.  3.  C.  P. 
Here  was^  an  ajfumpftt  for  goods  fold  and 
delivered;  and  upon  the  trial,  a  verdift 
vras  found  for  the  defendant.  '  Davy  moved 
for  a  new  trial ;  the  verdid,  as  he  laid>  being 
contrary  to  law  and  evidence. 

De  Grey  Chief  Juftice  reported  that  this 
was  anaftion  brought  againft  Smith  ^^  alojmas" 
ft  fecret  partner  with  one  Robin/on^  to  whom 
the  goods  were  delivered,  and  who  became 
bankrupt  in  1770.  That  on  the  30th  d[ 
March  1767,  Smith  and  Robin/on  entered 
into  partnerlhip  for  fcven  years,  but  in  No*- 

^  Grace  againft  Smith,  filack.  998. 
&  See  x^bbott  v.  Smithy  2  Black.  947. 
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'vemher  afterwards  fome  di/putcs  arifing,  thejr 
agreed  to  diflblve  the  partncrfhip.     The  ar- 
ticles were  not  cancelled ;  but  the  diffolutton 
was  open  and  notorious,  and  was  notified  to 
the  public  on  the   17th  of  November  1767. 
The  terms  of  the  dilTolution  were,  that  all 
the  flock  in  trade  and  debts  due  to  the  part- 
ncrfhip fhould  be  carried  to  the  account  ot 
Rohinfon  only.     That  Smith  was  to  have  back 
4300/.  which  he  brought  into  the  trade,  and 
1000/.  for  the  profits  then  accrued,    fince 
the  condmencemcnt  of  the  partncrfhip :  That 
SmUb  was  to  lend  Robinfon  4000/.  part  of 
this  5200/*  or  let  it  remain  in  his  hands  for 
.fcven  years,  at  five  fer  cent,  intercfl,  and  an 
annuity  of  300/.  fer  annum  for  the  fame 
fcven  years.     For  all  which  Robinfon  gave  a 
bond  to  Smith.     In  June  1768,  Robinfon  ad- 
vanced to  Smith  600/.   for  two  years  pay- 
ment of  the  annuity   and  other    fums    by 
way  of  interefl,  and  gratuities,  and  other  large 
fums  at  different  times  to  enable  him  to  pay 
the  partncrfhip  debts.  Smith  having  agreed  to 
receive  all  that  was  due  to  the  partncrfhip, 
and  to  pay  it's  debts,  but  at  the  hazard  of 
Robin/on.     That  on  the  ifl  of  yfuguji  1768, 
the  demands  of  Smith  were   all  liquidated 
and  confolidated  into  one,  i;/2.  5200/.  due 
tp.him  on  the  difTolucion  of  the  partnerfliip ; 

C  2  1500/. 
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1500/.  for  the  remaining  five  years  of  the 
annuity^  and  300/.  for  Smithes  (bare  of  a 
fhip :  in  all  7000 /«  for  vvhich  Robinjon  gave 
a  bond  to  Smiib.  That  on  the  2!2d  of  Au- 
fufi  1769  an  aflignnient  was  made  of  all 
Robinfon*^  cfFcds  to  fccure  the  balance  then 
djue  to  Smithy  which  was  Hated  to  be 
10,000/.  Soon  afcer  the  commifTion  wa& 
s>warded, 

JDiavy  for  the  plainjtiff  infifted,  that  the 
agreement  between  Robinfon  and  Smith  was 
either  a  fecret  continuance  of  the  old  partner- 
ihip9  or  a  fccret  commencement  of  a  ne# 
one ;  toeing  for  the  retiring  parttier  to  leave 
his  money  in  the  vifible  partner's  hands,  in 
order  to  carry  on  his  trader  and  to  receive 
for  it  twelve  and  a  half  j>^r  cent,  profit,  which 
could  not  be  fairly  done,  unlcfs  it  be  under* 
Hood  to  arife  from  the  profits  of  the  trade  : 
and  that  he  ought  therefore  to  he  conlidered 
as  a  fecret  partner.  And  he  relied  much  on 
a  cafe  of  Bloxbam  and  F cur dr inter  again  ft 
Pell  and  Brooke^  tried  at  the  lame  Sittings^ 
(7  th  of  March  1775)  before  Lord  Mansfield 
in  the  King's  Bench,  as  in  point.  "  Thi» 
was  alfo  a  partncrfliip  for  fcven  years  betweeji 
Brooke  and  Pclli  but  at  the  end  of  one  year 
agreed  to  be  dillblved^  but  no  exprcfs  diflb- 

lution- 


iucion  was  had.r  Th^  ngwrntnt  recited^  * 
^at  Brmke  being  defirous  to  have  the  profits 
of  the  trade  to  himfelf^  and  P4II  being  defi- 
rous to  relinquifh  his  right  to  the  trade  an4 
profits,  it  was  agreed,  that  Brooke  Ihould 
give  PeU  a  bond  for  44^$  /.  which  Pill  hai 
brought  into  the  trade>  with  intereft  at  five 
$er  cent,  which  was  accordingly  done.  And 
it  was  further  agreed,  that  Brooke  ihbuld 
pay  to  Pell  aoo  /.  per  ^tnnum  for  fix  years,  if 
Brooke  fo  long  lived,  as  in  lieu  of  the  profits 
of  the  trade  i  and  Brocke  covenants,  that  PeU 
fliould  have  free  liberty  to  infpeft  his  books. 
Brooke  became  a  bankrupt  before  any  thing 
was  paid  to  PelL  And  this  a6tion  bein^ 
Brought  for  a  del;>t  incurred  by  Brooke,  in  the 
courfe  of  trade.  Lord  Man^eld  held  that  Pell 
was  a  fecret  partner.  This  was  a  device  to  make 
more  than  legal  intereft  pf  money,  and  if  it 
was  not  a  partnerfhip  it  was  a  crime.  And  it 
{hall  not  be  in  the  defendant  Pell 's  mouth  to 
iay^  ^*  It  is  ufury,  and  not  a  ps^rtnerlhip/' 

Grcfe  and  Jdair  for  the  defendant  argu- 
ed, that  the  prcfent  cafe  is  very  diftinguifh-^ 
able  from  that  of  BUxbmn  and  Pell.  Pell  was 
to  be  paid  out  of  the  profits  of  the  trade, 
is  appears  from  the  covenant  to  infpeft  the 
bookis^  which  elfe  would  be  ufelefs.    His 

C  J  annuity 
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annuity  was  cxprcfsly  given,  as  and  in  HctI 
of  thofe  profits.  It  was  contingent  in  ano- 
ther view,  as  it  depended  on  the  life  of 
Brooke^  by  whom  thofe  profits  were  to  be 
made.  In  our  cafii  the  annuity  is  certain,  not 
cafual;  it  does  not  depend  on  carrying  on 
rfie  trade,  nor  to  ceafe  when  that  is  left  off, 
1)Ut  is  due  out  of  the  eftate  of  Robin/on. 

It  is  not  a  necefiary  dilemma,  that  it 
muft  be  cither  ufury  or  partnerfliip.  It  may 
be,  and  probably  wa€,  a  premium  for  the 
good- will  of  the  trade.  Two  thoufand  gui- 
neas is  no  uncommon  price  for  turning  over 
the  profits  of  a  trade  fo  beneficial,  that  it  ap- 
pears to  have  been  rated  at  looo/.  to  each 
partner  in  the  fpace  of  lefs  than  eight  months. 
And  whether  that  fum  is  agreed  to  be  paid 
at  once,  or  by  fereral  inftalments,  it  is  the 
fame  thing.  Befides,  whether  there  be  or 
be  not  a  fecret  conftruftive  partnerfliip,  is  a 
queftion  proper  for  a  jury,  who  have  here 
decided  it  on  confederation  of  all  the  cir- 
cumftances. 

De  Grey  Chief  Juftice— The  only  queftion 
is,  What  conftitutcs  a  fecret  partnerfliip? 
Every  man  who  has  a  fiiare  of  the  profits  of 
a  trade,  ought  alfo  to  bear  his  fliare  of  the 

lofs. 
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lol3«    And  if  any  one  cakes  part  of  the  pro* 
Rt,  he  takes  a  part  of  that  fund  on  which  the 
creditor  of  the  trade  relies  for  his  payment. 
If  any  one  advances  or  lends  money  to  a 
trader,  it  is  not  lent  on  his  general  perfonal 
lecurity.    It  is  no   fpecidc  lien  upon   thef 
profits  of  the  trade,   and  yet  the  lender  is 
generally  interefted  in  thofe  profits ;  he  relies 
on  them  for  re-payment.     And  there  is  no 
difference  whether  that  money  be  lent  dc  novfi, ' 
or  left  behind  in  trade  by  one  of  the  partners 
who  retires.     And,   whether  the  terms   of 
that  loan  be  kind  or  harlh,  makes  alfb  no 
manner  of  difference.     I  thigll^he  true  cri^ 
terion  is,  to  enquire  whether  Smith  agreed  to 
ihare  the  profits  of  the  trade  with  Robin/on'^ 
or  whether  he  only  relied  on  thofe  profits, 
as  a  fund  of  payment :  A  diftinftion  not  more 
,  nice  than  ufually  occurs  in  queftions  of  trade 
or  ufury.     The  jury    have  faid  this  is   not 
payable  out  of  the  profits;  and  I  think  there 
is  no  foundation  for  granting  a  new  iriaL 

Gould  Juflice — Same  opinion* 

Blackjione  Juftice,  fame  opinion.  I  think 
the  true  criterion  (when  money  is  advanced 
to  a  trader)  is  to  confider  whether  the  profit 
or  premium  is  certain  and  defined,  or  cafual, 

C  4  indefinite 
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Hideiiiiite  and  depending  on  the  accidents  of 
trade*  In  the  fornvr  cifp  i&is  a  loan  (whe« 
ther  ufurious  or  notj  is  not  material  to  the 
prefenc  queftion)  in  ahe  latter  a  partnerjhip. 
The  hazard  of  lofs  and  profit  is  not  equal 
and  reciprocal,  if  the  lender  c^n  receive  onl3r 
« linuted  fum  for  the  profits  of  his  loanj  and 
net  is  made  liable  to  all  the  loflirs,  all  the 
debci  co0tra£led  in  trade«  to  any  amount. 

Nora  Juftice*~Sant)e  opimpny 
Rule  diichar|;fdf 
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CHAPTER    lU 

ft 
« 

HOW    CONSTITUTED.      , 

HAVING,  in  the  foregoing  diaptcr, 
endeavoured  to  point  out  the  nature  of 
partner fliip^  and  alfb  the  manner  in  which 
partner(hip  property  is  poflfeiTed;  I  (hall  nexc 
proceed  to  inquire  how  a  partnerlhip  is  con- 
fiitutedy  or  what  will  make  a  perfon  fubjeA 
as  a  partner. 

Partnerlhip  is  conftituted  by  agreement^ 
which  is  either  exprejfed  or  implied^  but,  which 
mud  be  voluntary  between  the  parties^  and 
ought  to  be  without  fraud  or  deceit.  The 
word  agreement,  is  derived  from  the  Latin^ 
aggregatio  menSium,  which  feems  to  expreft 
the  joining  together  of  two  or  more  minds 
in  any  thing  done,  or  to  be  done. 

The  Court  of  Chancery  in  carrying 
agreements  into  execution,  govern  them* 
felves  by  a  moral>  not  a  trtathemacical  cer* 
ttinty  •. 

So, 


Soj  diat  if  two  or  more  Tnca-chants  join 
together  in  general  trade^  or  for  the  perform- 
«Dce  of  aoy  particular  branch  of  bufinefs  with 
flDtdtual  imerefis  -  in  obe  prgfit  and  lofs,  they 
are  to  be  conlidered  partners^  being  fubjed: 
as  joint-Naders.  And  although  a  Court  of 
Equity  will  not  in  general  enUrtain  a  bill  for 
H  Ipecific  performance  of  contrafts  for  ebat^ 
JeU^  ot  which  relate  ta  merchandize^  but  leave 
k  to  law^i  yet  in  cafes  of  partner  (hip,  not-* 
m^ithftanding  it  is  in  relation  to  a  cbaiiel  in<i* 
terelt,  a  fpccific  performance  ought  to  be 
decreed* 

Thus  in  the  cafe  of  Buxton  v<  Liftm  and 

* 

Cooper  ^f  where  the  defendants  entered  into  an 
4igreiment  for  the  purchafe  of  feveral  timber 
trees^  marked  and  growing  at  the  time  it 
was  reduced  into  writing ;  and,  on  the  firfl: 
of  November  1774,  the  following  memoran- 
dum was  (igned  by  the  parties. 

**  Matthew  Li/Ier  and  John  Cooper  have 
^  agreed  wich  Jofepb  Buxton  for  the  pur- 

^  Sir  Joffpb  JeijU  did,  in  Cud  v.  'Rutt€r,  1  P.  W.  570. 
jdecree  a  fpeciHc  |>eribnnaBce  in  the  cafe  of  a  chattel^ 
i)at  Lord  MttccUifield  reverfed  it,  and  it  has  been  the  rale 
of  the  Court  ever  fincc,  not  to  retain  fuchabilt. 
•  •s  Atk.  383,  3^1,. 

«  chafe 
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^  chafe  of  ail  thofe  feveral  large  pairceU  of 
*^  wood,  confifting  of  oaks>  afb^,  elm^,  and 
^*  afps,  which  are  numbered,  figured,  and 
^  cyphered,  (landing  and  bemg  j within  the 
*'  townlhip  of  Kirkkyj  for  the  fbm  0^30504 
**  to  be  paid  at  fix  feveral  payments, .  crerf 
Lady 'day  J  for  the  fix  following  years  > '  and 
Lifter  and  Cooper  to  have  eight  years  for 
difpofing  of  the  fame;  and  that  articles 
^'  of  agreement  ihall  be  drawn  and  perfeded 
•*  as  foon  as  conveniently  maybe,  with  ^ 
^'  the  ufual  covenants  therein  to  be  inferted 
*'  concerning  the  fame." 

Lord  Chancellor Harice;iri^faid,'^  The  me* 
morandum  appeared  not  to  be  the  final  con- 
tract, but  was  to  be  completed  by  fubfequent 
articles.  I  am  doubtful,  fays  he,  whether 
at  law  the  plaintiff  would  not  have  been  told 
this  Was  an  incomplete  agreement.  But, 
fuppofe  two  partners  ihould  enter  into  an 
agreement  as  in  the  prefent  cafe,  to  carry  on 
a  trade  together,  and  that  it  fhould  be  fpe- 
cified  in  the  memorandum,  that  articles 
Ihould  be  drawn  purfuant  to  it,  and  before 
they  are  drawn,  one  of  the  parties'  flies  of!^ 
I  (hall- be  of  opinion,  upon  a  bill  brought  by 
the  other  in  this  Court,  for  a  fpecific  per- 
fprmanccj  that  notwithftanding  it.  isin.rela^ 

tioa 


don  to  a  chattel  ioceriil:»  ytt  %  fpecifie  ptr^ 
formaace  ought  to  be  decreed/' 

Every  agreement  of  this  fort  ought  to  be 
certain,  fair  and  juft  in  all  it's  parts,  or  (his 
Court  will  noc  decree  a  fpecifie  perform- 
Mce. 

To  eoi)fti^te  a  regular  partnerlhtp  there 
mtid  be  an  ^ifprefs  agreement,  or  contraft 
between  ^he  parties,  capable  of  being  deter- 
mined legally  by  it's  expreflive  form**,  for  if 
no  ^xprcfs  agreement  has  been  made  by  the 
partners  concerning  their  (hares  of  profit  and 
lok;  the  lofs  mud:  be  equally  borne^  and 
the  profits  muft  be  equally  divided*  But,  if 
9^y  particular  agreement  has  been  made,  it 
muft  be  obferved;  for  it  iieaa  never  yet 
doubted^  but  that  the  covenant  would  be 
binding,  if  two  perfons  fhould  agree,  th^t 
two  Ikares  of  the  profit  and  lofs  ihould  be- 
long t^  one  partner,  and  that  only  the  third 
part  of  both  ihould  belong  to  the  other. 

It  is  alfo  a  fettled  points,  that,  if  partners 
eKgrefsly  mention  their  ifaares  in  one  refpe£k 

4  dertitts's  Dircourfe  de  Societate,  com.  3.  Com- 
.IBo^ti'tat.  ' 

^  Juftin.  de  Societatt,  lib.  3,  tit.  26- 

■*  ... 
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only,  either  folely  in  regard  to  gain,  or  folelf 
in  regard  to  lofs,  their  fhares  of  that,  which 
i^  omitted,  (hall  be  the  fame  as  of  that  yirhicK 
is  mentioned. 

In  conftituting  regular  partnerfhip,  due 
attention  fbould  be  paid  to  the  form  and  fub- 
ftance  of  the  feveral  covenants  in  the  inden-^ 
tures  of  co-partnerlhip,  becaufc  upon  fuch 
covenants  all  the  future  convenience  at  leaft, 
of  the  fcveral  partners  muft  depend.  But  if 
there  be  no  articles  of  co-partnerfhip  between 
two  or  more  perfons,  w4io  agree  between 
themfelves  to  take  jointly  the  profits^  and 
bear  equally  the  lofs,  in  any  trade,  ftill,  each 
and  all  of  them  fhall  be  liaUe  as  partner5> 
with  rcfpedl  to  ftrangers,  or  the  world;  and 
upon  this  plain  principle,  that  fuch  ftrangers 
or  thh-d  perfons  give  credit  »nd  truft  to  the 
general  profits  of  the  trade,  and  confequeatly 
to  both,  or  all  the  perfons,  participating  or 
concerned  in  ir,  as  if  they  were  partners. 

In  1726  a  partnerOiip  was  carrfcd  on  ^-* 
tween  Sir  Thomas  Mackwortb,  General  Sfeiv- 
arf.  Parry,  Hind  and  Briggs^,  for  the  makrog. 

f  Mctcalf,  and  the  Royal  Exchange  AfTurance  Com- 
pany,    Feb.  4th.     Hil.  Term,  1740.     Baxnaid.  343. 
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and  niantifa(9:uring  of  brafs  and  copper*  In 
that  fame  year  Parry  became  a  bankrupt, 
and  Sir  Thomas  Ma^kwortb  bought  his  fhare 
in  the  partnerfhip  ftock.  In  the  fame  yCar 
Sir  Thomas  l^ackworth  made  an  aflfignnHenC 
to  George  Robinjon  of  the.  fourth  part  of  thtis 
ftocky  in  confidcration  of  i  oo  /.  But  it  was 
fworn  that  George  declared^  that  the  intention. 
of  his  taking  this  affignment  was  not  to  be- 
come a  partner  in  this  bufinefs,  but  only  that 
the  alignment  fliould  ftand  as  a  fecurity  for 
fuch  fums  «f  moiiey  as  he  fliould  advance  to 
Sir  S^homas  i  and  Sir  Thomas  (wore,  that  the 
intention  of  this  aflfignment  was  nor^  that 
'George  fliould  become  a  partner^  out  that  he 
made  it  him  merely--for  the  purpofe  of  giving 
faim  a  vote  at  the  meeting  of  the  partners,  in 
order  that  the  dciigns  of  Sir  Thomas  in  carry- 
ing on  the  works  of  this  partnerfliip  might 
be  the  better  tompleted.  And  indeed  lOo/. 
did  not  feem  to  be  near  the  value  of  a  fourth 
part  of  this  partnerfliip  ftock. 

In  1729  Sir  Tbomai  wient  to  Paris j  and 
wVilft  he  was  there  he  received  a  letter  from 
George,  giving  him  an  account  of  fomc  fucccfs 
in  this  trade.  Sir  Thomas  wrote  him  a  letter 
in  aiifwef  to  it,  giving  him  Ibme  direftions  in 
what  manner  he  would  have  the  works  carri- 
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ed  on ;  and  there  he  mentioned  this  eKprei^ 
iion,  yiprqfii  to  otar/elvesr2\\\Ji^\T^  to  no  other 
perfoo  in  the  letter  but  to  himfelf  and  G4org€^ 

On  the  115  th  of  May  1730  an  agreemeot 
was  entered  into  by  George  with  Sir  Thomas' 
to  the  following  efiefl ;  "  I  do  promifc  to  be 
^^  accountable   to  Sir  Thomas  Maekfvortb  io 
*'  profit  and  rifque,  for  a  half  in  the  uAder* 

"  taking  of  carrying  on  certain  copper  works; 

^'  fuch  profit  and  rifque  to  be  computed  from 

^'  the  25th  of  March  laft  pad  i  and  I  do  agree 

^'  to  take  fuch  half  part  of  the  ftock  as  the 

^<  fame  has  been  eftimated  by  the  fervants  of 

^'  Sir   Thomas  Mackwortb.      Signed   George 

*'  Rohinfon.''    At  the  bottom  of  this  paper 

writing  there  was  another  memorandum  to 

this  effeft  5   "  Whereas  George  Rohmfm  has 

^'  figned  an  agreement  to  the  purport  before 

**  nDemioned,  I  do  hereby  agree  to  the  fame* 

.  **  Signed  Thomas  Mackciaorlb.*'     After  this 

agreement  was  made,  receipts  were  gireo^ 

wherein  the  names  of  Sir  Thomas  and  George 

were  mentioned^  and  feveral  fums  were  ad^ 

yatrced  by  George^  in  order  to  carry  61%  this 

•  trade. ' 

Afterwards  in  the  fame  year  ^\r  Thomas 

made-  i,  purchafe  of  fbme  capper  of  Pct^  and 

'  BozaUo^ 
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Bozalidy  and  paidthctn  the  money  for  ft  him** 
fclf.  They  fwore.  That  they  underftood  ir, 
that  he  made  this  purchafe  of  them  on  his 

m 

own  private  account.  However,  the  receipt 
that  they  gave  him  was  for  him  and  compa- 
ny. This  copper  was  put  into  a  warchoule 
belonging  to  Sir  Thomas  i  and  John  RoUnJon^ 
who  was  brother  to  George^  and  fcrvant  to 
Sir  Thomas^  went  into  Scotland:  whilft  he  was 
there  George  got  the  key  of  the  warchoufe 
from  Jobn^  and  pledged  this  copper  to '  the 
Royal  Exchange  Affurance  Company  for  tWo 
thoufand  odd  hundred  pounds.  The  money 
due  upop  this  pledge  not  being  paid  at  the 
time  agreed  upon,  the  pledge  was  fold,  and 
there  remained  in  the  hands  of  the  Royal  Mx^ 
change  Affurance  Company  five  hundred  forty- 
five  pounds,  befides  what  fatisfied  their  debt 
and  charges.  -^  . 

I 

About  the  year  8co/.   South-Sea 

Annuities  was  bequeathed  to  George  aftd 
Ingram^  in  truft  for  Ann  Sireifieldy  for  life;  th^ 
remainder,  in  truft  lot  Sir  Thomas."  AiM 
Slretfield  died.  ■  Ks- . 

In  173a  George  became  a  bankrupt,  and 
undor  that  commlHlon  the  aflignees  took' the 
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potttS^Qfn  of  the  coppcr*works  before  mcn« 
Cloned. 

In  I J 32  Sir  ^omas  applied  to  the  Court 
by  peticiona  letting  forth,  "  That  for  eight 
*^  years  before  he  had  been  folely  poflelTed  oi 
^^  thofe  copper-Vforks  for  hj«  own  benefit,  and 
**  that  George  had  no  intereft  in  them/* 
Whereupon  he  prayed,  that  the  Court  Would 
relieve  him  concerning  the  feifure  before 
mentioocd.  Upon  that  petition  affidavits  of 
feveral  witnefies  were  read^  both  on  the  part 
of  Sir  T'bomasg  and'  likewife  on  the  part  of 
the  afQgnees. 

The  order  which  was  nf^ade  on  that  peti- 
tion was,  that  an  iflue  (hould  be  direded  to 
try,  whether  Sir  Thomas  and  George  were 
partners  in  tfaefe  works,  or  not«  But  that 
ilTue  never  was  tried* 

The  prefcnt  bill  was  brought  by  Metca^^ 
and  others,  the  affignees  under  the  commif- 
iion,  a|piin(l  the  Rogal  Exchange  ,A[furance 
Cwnpmig^  againft  Sir  Tbomast  George^  and  /cr- 
gram,  pnying,  that  an  account  might  be 
taken  )>etween  the  afiignees  and  Sir  Thomas, 
and  that  the  545  L  might  be  paid  to  the  plain- 
tiffS|  or  at;  leaft  placed  to  the  partnerlhip  ac« 
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county  and  that  the  plarntifFs  might  be  allow-* 
cd  to  retain  the  benefit  of  the  800/.  Seuib-- 
Sea  annuities^  in  cafe  Sir  Thomas  fliould  appear 
to  be  indebted  to  them  on  the  balance  of  the 
account.  '  Sir  Thomas  in  his  anfwer  to  this 
bill  fwore,  amongft  other  things,  that  he  could 
not  fct  forth  whether  there  was  a  partnerfliip 
between  him  and  George,  or  not;  the  queftlon 
relating  to  that  matter  arifing  from  the  con- 
ftruftion  of  certain  inftruments  in  writing. 

There  was  another  bill  brought  by  Sir 
Thomas  againft  the  Royal  Exchange  Ajfurance 
Company y  and  the  perfons  whom  they  fold  the 
copper  to  was  made  by  them  in  an  unfair 
:  manner,  and  praying  relief  upon  this  ac- 
count. 

Lord  Chancellor  faid,  That  there  were  two 
qucftions  proper  for  confideration ;  ift,  whe- 
ther Sir  Thomas  Mackworth  and  George  Robin-- 
-fm  were  partners  ?  And  idly,  fup^ofing  they 
were  partners,  what  fhare  in  the  trade  they 

-  were  eadi  of  them  to  be  conlidered  to  have  ? 
"With  regard  to  the  firft  of  thcfe  queftions ; 

-  his  Lordfliip  faid  it  was  extremely  plain,  that 
they  were  partners.  Whether  they  were  fo 
from  the  year  1726,  is  not  fo  clear.  But  that 
they  were  fo  from  the  year  i73r>  to  the  trmd 
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of  the  bankruptcy  of  George^  is  plain  and  ma* 
nifeft.  The  agreement  which  was  entered 
into  between  them  in  1731,  bears  date  the 
2^th  of  May  in  that  fame  year*  The  purport 
of  the  agreement  is,  V  /  do  promife  to  be  ae^ 
**  'countable  to  Sir  Thomas  Mackworth  in  fro- 
*^Jlt  and  rifque/or  a  half  in  the  undertaking  of 
**  and  carrying  on  certain  copper-^orks^  Juch 
*•  prqfit  and  rijque  to  be  computed  from  the  i$tb 
*'  of  March  loft  pafi.  And  I  do  agree  to  take 
*^  fucb  9alf  part  oftbeftock  as  the  fame  has  been 
**  e/iimated  ly  the  Jervants  of  Sir  Thomas 
•*  Mackworth.  Signed  George  Robinfon/* 
At  the  bottom  of  this  paper-writing,  there 
was  another  memorandum  to  this  effect: 
•'  fVhereas  George  Robinfon  has  figned  an 
''  agreement  to  the  purport  before  mentioned^  I 
^*  do  hereby  agree  to  the  fame.  Signed  Thomas 
*' Mackworth." 

This  paper-writing  purports,  that  Sir  ^bo- 
mas  and  Gecrge  were  to  be  partners  in  moie-^ 
ties.  And  after  this  writing  was  figned,  it 
appears  that  receipts  were  givei),  wherein  the 
n^mes  of  Sir '?l&^/»^j  and  G^^r^^  were  men- 
tioned ;  and  fcyeral  fums  appeared  to  have 
been  advanced  by  George^,  in  order  to  carry  on 
fais  trade.  After  this  writing  was  iigncd^ 
KkQTge  made  a  pledge  of  the  copper  in  quef-* 
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tion  to  the  Royal  Exchange  JJuranee  Qbmpiniy 
for  TjooL  and  that  tranfadlion  (hews  Ukc- 
wifc  that  he  aftcd  in  the  trade  as  a  partner. 
Kordoes  Sir  Thomas  take  upon  hitt^felf  by  his 
anfv^fer,  to  deny  that  he  was  a  partner*  His 
being  a  partner,  or  not,  was  a  naatter  of  fiift 
which  Sir  Thomas  could  not  but  know.  But 
inftead  of  anfwering  to  the  faft,  he  choofes  to 
fay  in  this  manner,  "  That  he  could  not  fet 
"  forth,  whether  there  was  a  partnerfcip  be- 
"  tween  him  and  George,  or  not,  the  joeftion 
"  relating  to  that  matter  arifing  from  the 
*'  conftruftion  of  certain  inftruments  in  wrU 
*'  ting."  The  next  queftion  is,  what  (hare  in 
the  trade  they  were  each  of  them  to  be  con- 
fidered  to  have  ?  And  his  Lordihip's  opinion 
was,  they  were  each  of  them  intitled  to  a 
moiety.  The  natural  import  of  the  «gret- 
ment  which  was  entered  into  in  May  17JI 
fhews  this.  It. is  a  mutual  agreement  be- 
tween Sir  Thomas  and  George  to  becomcpart- 
ners  in  moieties,  and  confequently  it  is  an 
admiflion  under  the  hand  of  Sir  Thomas  that 
he  had  a  power  to  let  George  into  a  nrloiety  of 
this  trade.  How  the  other  partners  went  out 
'does  not  appear,  but  it  is  pretty  plain  that 

'  there  was  fome  alteration  in  the  intereft  of 
the  partners,  which  occafioned  this  new  agrcc- 

jT  mcRt  between  Sir  Thom'as  and  George.    After 
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this,  receipts  wctse  gliseti  in  both  their  names ; 
if  the  other  perfons  had  continued  partners  ai 
tbis.tlme^nthieirnanaes  would  have  been  made 
utei  of  in  che  receipts,  as  weU.  as  the  names  of 
theto:pcrfim%9  or  el(c  the  receipts  would  have 
^pen  given:  general^  m  tl^  behalf  of  one  of 
them  and  company.  And  what  make$  ap 
€1)4  of  this  .piatter  is  the  petition  of  Sir  Tbo;- 
mas  10  .17  j2«  By  that  petition  he  exprefsly 
icts  forth  that  dorge  and  he  were  partners9 
aad  that  they  had  been  fo  for  eight  years  to- 
genher.  However  it  has  been  urged  that  this 
.26  nx  fa  clear  a  point,  but  that  it  ought  to 
be  tried  in  an  iflue,  efpeciaUy  as  there  has 
beenJUi  Older  already  made  for  that  purpofe. 
But  his  liOrdfliip's  opinion  was,  that  there 
was  no  occa0Qn  to  direct  an  ifTue  about  it. 
Ho  faidt  upon  the  evidence  laid  before  hini 
he  had  no  doubt  concerning  it«  The  matter 
aow^appears  more  plain  than  it  did  in  the  year 
173a.  That  order  appears  to  have  been 
made  merely  on  reading  certain  affidavits ; 
■but  now  exhibits  are  produced,  which  makes 
the  patter  more  clear.  The  confequence  is, 
tto  upon  the  original  bill  the  545  /.  mud  be 
direfted  to  be  brought  into  the  partnerihip 
account;  but  as  to  the  8oq  /•  Soutb-Sea  anniii* 
ti^  there  is  no  ground  to  allow  the  plaintifFs 
to  KCtaltk  any  benefit  of  that^  that  being  a  mat- 


) 


ter  in  its  own  nature  not  proper  for  fuch  a 
retainer;  for  which  reafon  that  part  of  the 
bill  muft  be  difmiffed,  but  without  cofts. 
With  regard  to  the  other  bill  there  is  no  foun- 
dation for  that,  there  being  no  proof  made^ 
that  the  fale  was  in  an  unfair  manner  i  that 
bill  therefore  muft  be  difmiflfed  with  cofts. 
And  fo  his  Lordlhip  Was  pleafed  to  decree 
accordingly. 

But^  at  the  fan!ie  time^  in  order  to  Condi* 
tute  a  partnerlhip,  and  to  make  a  perfon  lia« 
ble  as  a  partner^  Lord  Mansfield  held^  in  the 
cafe  of  Hoare  and  others  againft  Dawes  and 
another  g^  that  there  muft  be  an  agreement 
between  him  and  the  oftenfible  peribn  tojbars 
in  all  rifyues  of  profit  or  hjs^  or  he  muft  have 
permitted  the  other  to  ufe  his  credit^  wtA  ta 
hold  him  out  as  jointly  liable  with  htmfel& 

This  was  an  aftion  for  money  tent  i  and 
after  a  rerdift  found  for  the  plaintiflP^  a  nile 
for  a  new  trial  was  obtained,  and  the  fiAa  ap- 
peared to  be  as  follows :  That  the  plainti&^ 
who  were  bankers,  had  advanced  a  fum  <>f 
money  on  certain  tea-^warrants  of  the  Eafi^ 
Jfiiia  Compstny  to  Contenier  a  bfOkel*,  who 
depofited  the  tea-warrants  with  the  plaintlfl^ 
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»  a  fteowj,  Md  alfo  gave  them  his  note 
of  hand  for  the  fum  advanced.  He  had  been 
employed  by  s^  number  of  perfons,  of  whom 
the  defendants  were  two^  to  purchafe  a  lot  of 
tea  ar  the  £afi*India  Company's  fale,  of  which 
they^  (cogechec  with  himfelf  )>  were  to  have 
feparate  Ifaares^  the  lots  being  in  general^  too 
largp  for  any  one  dealer.  The  pradice  at 
fuch  fa|es  is>  for  the  Company  to  give  a  war-* 
fJMit^  or  warrantSj  to  the  broker  or  purchaler^ 
for  the  delivery  of  the  quantity  of  tea  pur** 
cbaied»  on  payment  being  made.  At  the 
tisfte  pf  the  fale^  35  /•  per  ani.  is  advanced^ 
and  is  forfeited^  unlefs  the  whole  is  paid  on  the 
thirds  which  is  t^e  Iqft^  day  of  payment.  If 
paid  Tooner^ .  alio wance  is  made  ibr  prompt 
p^fnent, '  The  warrants  are  often  pledged, 
aod  money  rai^d  upon,  them ;  generally  con- 
fylerably  le&  chs^n^hp  f^ppofed  value  of  the 
tea*  It  happ^oQd  however,  in  this  inftance, 
between  the  \m^  of  .thf  depofit  of  the  war* 
rants  with. the  plaintiffs,  and  the  time  whea 
the  payikient  was  to  be  made  at  the  1^4 
Houf<;i  jthattbe.v^Iue  of  the  tea  funk  fo  much 
as  to  be  xroofiderably  under  the  amount  of  the 
fum  advancedt  The  tirok^r,  in  the  mean 
tifn^  had  becoine  a  bankrupt^  and  had  in* 
foftfn<d^l^p^i|^.iiit  whp  his  employers  were» 
all  of  whom«  except  the  defendants^  were 
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fiq(55.; cither  dead,  .or   bccj^oic.^f^f^pts. 
.,  -,  .The  fh^ces  of  the  defeodaots  were  ito  Jbe,two 
fmemths  of  the  whole  lou .  Th^.  gfOjtjuxl  of 
t^fjidUoii  was,  that  all  the  emplayqrs  f)j|i  the 
broker  were  to  be  coafidered  as  parioera^  and 
.j^i§()y  And  feveraliy  liable  fiar  the..;whoIe. 
-7^  4$fendants  owed  nothing  uppR  ibeirown 
*  t vo :  iixteemhs.    There  was  not;  anf  joint 
.  concern  iniche  re-diff^fal  of  the  tea*    The 
defendane. produced  feveral^  bankeri  and  bro«^ 
s  hocsy  (of  whom  CaiUemtr  was  one)  who  faid 
ihef  had  had  frequent  trania£Uofis  df  this  fort^ 
:  (ic  Iseing  a  very  irflial  fpeculation)   ajtd  tjney 
•tttways^underAoody  that  the  only  ferarity  wask 
the  pledge^  and  the  perfonal  iecinritf  of  the 
broker^  unlefs  where  the  principles  were  en^ 
'  qmredafter,  and  declared,  which  was  very 
•rarely  done.     Tluu^  as  the  pl^&ice  .was  to 
\  advance.  confidcraUy  linder  the  fuppofed^  va« 
J  .loeof  the  tea^  and  it  was  aUbufualvto  ftipu* 
iate^  tliot,  If  the  money  was  not  re-paid  within 
.   iK'certsiin  time^  the  lender  might  feU)  ihb  war* 
rant  was  of  itfelf  a  general  and  fuflicieMfecu-* 
V  vitgrt>   Cimtmir  fatob.  that  tea^wiarr ants  were 
.  eonfidfcred  as  cafli,  and  pafled  >by  deiiYery. 
. .  On-  ihe  ocher  fide^  m.aiffwer  to  tbis.emdniu^ 
:\  ^lu  plaindfii  having^  ^J^^  rcAed  dieor cafe 
•>  'on:; the  £ift»  diat  there  were  perfoot  behind 
'iHt  ciJMm>4bpwhxffn  theinrbker  afted)j  two 
'■»'-«]  -  witncflcs 


'^m  cotiffMeti.  4< 

■'  iiiitnieircff  •were  cdted.    One  of  them,  one 

'  Cilri^fyty,  iteZ'dcaler,  fworr,  that  a  broker 

"    H^^cfc'  borrowed  fomc  money  for  btm  on 

'  tte-iv^arrantS;^  from  the   plaintiffs^  and  that 

•fieValtic t»f the  tea  Jiaving  fallen  under  the 

fHtn  advanced,  and  the  broker  having  failed, 

he  had  paid  the  difference,  confidering  him- 

felf  as  liable.    The  other  was  a  perfon  who 

had  alfo  dealt  in  tea,  and  in  loans  of  this 

fort,,  and  he  fwore,  that  his  idea  had  always 

.  been>  diat  the  peribns  behind  the  curtata 

* '  ^  mcst  iiafak  i  but,  upon  crofs^-examination  be 

"    ^aid^  ht  never  knew  any  }ofs  happen,  nof 

any  ikmand  aftually  made,  on  the  brokers 

*  canployeTs. 

r  Lord  Mansfield.  *— I  xonfidered  this,  at  iirft, 
^  ma  cafe  of  dormant  partners.  The  law  with 
refpeft  to  them  is'  not  difputed,  viz.  that 
diey:aareliaUe  when  difcovered,  becaufe  they 
¥«oi»ld  Qlherwife  receive  ufurious  imereft 
without  ;iny  n(ki  but,  towards  the  end  of 
ihe^caufe,  the  nature  of  the  tranfaftion^  and 
of  thcfeioansj  was  more  clearly  explained, 
and  I  was  (kcttfird  with  the  verdt(3^  and  am 
nowconfirmvd  in  my  opinion*  The  evidence 
cf  tSsH^  is  irrehrvanc,  becauft  he.  find,  the 
^  'tm^konbocrowcd  die  money^  bimi  and  bc-^ 
iides  be  did  not  difputs^  the  4eniand«    Is.  this 

a  part-* 


4^  ipmnso^ 

a  partner(kip  between  the  buyot  ?  I  tbisk 
k  is  not>  but  merely  ao  undertaking  with  ibe 
hrDker  by  each,  for  a  paitioular  quaniityM 
There  is  no  undertaking  by  one  to  advance 
money  for  another,  nor  any  agreeaienc  iq 
fliare  with  one  another  in  the  profit  or  k^» 
The  broker  undertakes  to  buy  and  fell,  but 
makes  no  advance  without  the  fecurity  of 
the  tea-w;arrant5^  which  are  confidered  as 
cafli,  and  pafs  by  delivery,  like  Eaft* India 
bonda.  Thefe  warrams  are  pawned  with  the 
tender,  but  the  broker  has  no  power  u^ 
pledge  the  perfonal  fecurity  of  the  principals* 
He  cannot  fell  the  warrants,  and  borrow  more 
money  on  fuch  perfon^f  fecurity.  <  it  makea 
no  difference,  whether  fpecific  tea,  or  the 
warrants,  are  deliver€|l  at  the  fale.  It  would 
be  moft  dangerous,  if  the  credit  of  a  perfot}> 
who  engages '  for  a  fortieth  parr,  for  inftance, 
fliould  be  confidered  as  boiiild  for  all  the 
other  thirty-nitie  parts.  Nm  biec  in  fteierd 
vent.  The  witnefles  did  not  ftierely  ipeak 
to  opinion,  but  to  matter  of  fa^,  and  their 
own  dealings.  They  faid,  the*  money  was 
lent  to  the  broker  alone.  Sonoetinnes,  in« 
deed,  lenders  h^re  required  ^to  know  the 
priticipals ;  they  did  -•  not  truib  th(^  broker 
alone ;  but  all  others  who  do  not  4ik  after 
the  principals  do.    The  note '  is  gt?6il  as  a 

colla- 


collateral  fecurity  perfonslly  by  the  faoUcr 
of  the  warranty  not  in  the  charat^r  of  a  part* 
ner  with  other  perfons^  nor  as  a  broker  ior 
them. 


TPlilei  and  Afitburft  Juftices,  of  the  lame 
opinion. 

BuUir  Juftice.— This  is  a  very  plain  cafq* 
The  plaintiffs  had  no  retlbn  to  confider  the 
broker  as  a  partner  with  the  other  perionc^ 
for  though  he  had  a  fhare>  he  did  not  adt  or 
appear  as  a  partner,  nor  were  they  partpara 
as  among  themitlves.  They  had  never  «net 
or  €Ontra<5):ed  togethe^as  partners.  If  this 
tranfafbion  were  fufiicient  to  conftitute .  a 
partnerlhip^  a  broker  %ould  have  it  in  his 
power  to.  make  500  perfons  paftners^  who 
had  never  feen  nor  heard  of  one  another^  or 
might  at  his  pleafure^  convert  his  principals 
into  partners,  or  not,  without  any  autfaoritf 
from  them^  by  taking  joint  or  feparatt  waiw 
rants  K 

The  rule  difcharged. 

h  lo  ikii  cafe  the  plaintiff  iiad  £rfl  filed  a  bill  In  eqiutf* 
which  wa^  difmiired  with  coCta,  the  Lord  Chancellor 
being  of  opinion^  that  it  was  merely  a  queftioa  of  law. 

And 


44  Pactnerfljip— 

'  ^And  if  money  be  lent  to  a  trader  by  a 
l^n^r  who  retires  from  bufineffryi  at"' legal 
k^rtfft)  vith  an  ttdditiotial  annukf  Jbr  a 
c^B^atn  term  of  years>  it  is  not  to  be  con&iet^ 
tsd  -a  continuance  of  the  partnerikip;  ^for^ 
wider  fuch  circumftances^  it  was  held^  in 
tffe  cafe  of  Grace  v.  Smiib  S  to  be  eflential  to 
iDake  a  perfon  fofageft  as  a  partner,  that  heh 
Mterefted Jn  the pro^^ta;  that ia^  thataixe ;i7i^ 
vantages  which  he  derives  from  theitradfi.are 
ta/uai,  as  depending  on  tbofe  profits;  for  if 

tiiejr.  are  certain  and  defineiT,  he  is  not  a  part* 
hiti  iis  here,  where  the  defendant  had  been 
|>a^ttier  with  tftoe  Robijifion,  but  the  partner^ 
IMp%eing  diflblved,  pne  defendant  agreed  to 
let  a  fum  of  4000/.^  remain  in  RoHn/bn^s 
hands  af  legal  inle^  for  feven  years^  and  to 
i^Jr^ftir  hefifes  an  annuity  of  joeA  fer  annum. 
for  'Ae  fame  time ;  all  of  which  was  fteured 
By  ^'Robinfin^s  bond.  It  was  held  that  this 
fliould  not  make  the  defendant  a  partner, 
«ad  fttiiyeft  to  Roiin/bn'%  concrafb;  for  he 
hdd  no  concern  with  the  bulinefs,  and  the 
annuity  and  intereft  was  certain  and  inde^en^ 
Jent  cf  the  pr^ts. 

But  to  Bl^am  v.  Pell,  Sittings  Hil.  term 
I77.$>  sukJ  which  is  cited  in  Black.  Rep.  ggg. 

»  2  Black.  Rep.  998. 

where 


N    . 


fioto  connitutelK  .  45 

♦  1 

where  the  defendant  had  tc^.pftrtncJffWtflf 
one  BrMifij  and  they  agreed  to  fcpar^De^^i)4 
dBr^Ofttf  agreed  to  give  him^i»  bond^  for  »^%^h 
with  iacerefl:,  which  iam  hzd  been  brou^ 
by  thie  defendant  into  trader  and  anan^yiiy 
of  ooo/.  for  feven  years,  if  Brooh  ^\Q0g 
livedo  as  in  lieu  of  the  ptoBts  of  the  ^Mer$ 
and  the  defendant  had  at  all  times  liberty:  M 


*.;l^^^*fc 


The  defendwt  was  adjuc^ed  ta  be  4  jmtr 
ner  aiEkd  liable  s  for  the  charge  had  r^re^ 
to  thiC  pi^tSj  it  wa&  caJkalM  depending  pa 
Br$du%  \fy%  and  hiljrigUwo  infpeft.-tbf 
books  was  that  of  a  partMf^ 

So  that  the  true  mfikiM  ^IHgM  tcfb^ 

the  iniereft  ^  the  forty  in  tkg^  fr^ifits^  ;kr\d^ 

aJifi)  appears  to  be  neoeiTaryt  in  order  vPp 

cbftigo  a  perfon  aa  partner  on  the  ground  pf 

fiiaring  in  profit  and  lofs,  to  ifaeiir.tbey.ivAiie 

concerned  aot  only  in  the  joint  purchafe^l^bHt 

in  the  pint  fale^  that  is,  that  their  intend 

Ihould  continue  joint  till  the  tune  of  the  iidf^ 

when  the  profit  and  lofs  would  be  afcer- 

tained    A  man  entering  into  an  agreement 

pnd  afterwards  fubdividifig  his  beneficiat  in- 

tereft  under  it^  among  others,  is  alone  liable 

to  the  performance,  and  the  fub-contraA 

does 


I 

• 


4$  #altiter(||{p-* 

does  not  conftitute  a  partaerfhip*  Tht^  itt 
C^(?p^  V*  ^^^  k,  where  an  action  v/as  brought 
by  the  plaintiffs^  who  were  the  owners  of  a 
Greenland  (hipj  againft  the  defendants,  upon 
Mtk  agreement  to  purchafe  a  cargo  of  oiU 
The  declaration  fl:ated>  that  on  the  29th  of 
jfuguft  1786^  the  plaintiffs  fold  the  cargo  to 
the  defendants,  at  the  rate  of  20  /.  per  ton, 
to  be  received  as  foon  as  it  was  boiled  and 
ready.  That  by  way  of  collateral  fecurity, 
two  bills  of  exchange  were  'depoliced  in  the 
bands  of  the  plaintiffs,  one  of  which  vrz%  9c* 
cepted  by  the%efend^nts  Eyr$^  Athmfin  gnd 
Walton.  Tha^Be  fale  being  fo  made,  and 
it  being  expected  That  the  defendants  would 
not  take  awav  the  q^l  purfuant  to  the  terms 
of  the  fal^Tc  was«%fccrwards  agreed  between 
the  plaintiffs  aqpi  defendants,  by  the  name  of 
Benjamin  Eyre^  and  Co.  that  the  plaintiffs 
fiiould  keep  the  oil  in  their  poffeffion,  till  the 
ift  of  January  following  j  and  if  the  defend- 
ants did  not  pay  for  it  on  or  before  that  day, 
the  plaintiffs  were  to  be  at  liberty  to  autho- 
rifc  the  broker  to  re-fell  it  at  the  beft  price 
he  could  get ;  and  if  upon  fuch  re-fale,  the 
oil  fliould  not  produce  20/.  per  ton,  with 
all  charges,  the  plaintiffs  were  to  deduft  the 

^  H.  Bl^ck.  Rep.  37. 

'  ■     *  ^  --differ- 


dfference  of  the  price^  out  of  the  bills  placed 
in  their  hands  as  a  collateral  fecurity.  The 
declaration  then  ftated,  that  the  defendants 

* 

neither  paid  for  the  oil>  or  took  it  away,  and 
therefore  the  plaintiffs  authorifed  the  broker 
to  rc^fcll  it.     That  the  deficiencies  «pon  the 
re*fale  amounted  to  400  /.  befides  brokerage, 
&c.  100  /.  and  that  the  bill  of  ejrchangc  ac- 
cepted by  the  defendants  was  prefentcd  to 
them  for  payment,  and  refufed.     Before  this 
a6:ion  was  brought,  Eyre  and  Co.' had  become 
bankrupts.     It  appeared  in  evidence  on  the 
trial,  that  on  the  a4th  of  f^uguft^   1786,  the 
defendants,  Eyre  for  htmfdf/ind  partners,  who 
were  Atkinfon  and  ff^alfon,  general  merchants, 
Hdlterjley  for  himfelf  aod  StepfjgnSj  who  were  ' 
oil-merchants,  and  Pugb  for  himfelf  and  fon, 
who  were  alfo  oil- merchants,  agreed  to  pur- 
chafe  jointly  as  much  oil  as  they  could  pro- 
cure, on  a  profpeft  that  die  price  of  that 
commodity  would  rifci  that  Eyre  fliould  be 
the  oftenfible  buyer,  and  the  others  (hare  ia 
his  purchafe,  at  the  fame  price  which  he 
ni'ght  give.     Hatterfley  and  Co.  were  to  have 
one  fourth,  Pugb  one  fourth,  and  Eyre  and  Co. 
the  remaining  moiety.  That  they  bought  large 
'quantities  of  oil,  belonging  to  other  (hips,  and 
odier  traders,  befides  the  plaintiffs, in  the  nanic 
of  Eyre  and  Co.   That  Hatterfley  and  Pugb  oc- 

cafionall/ 


4<  i^mmiiifh- 

cafioQiiliy  came  foiwanls^  god  jgave  di^^iofH 
as  toihe  de^very  of  the  o«l5»  aod  otbefwifeiak 
rerfercdJt>i  |ht  tranfafkipni  and  a)fofP4d«  ipt- 
ny  d^dimuon^ythatthfy  were  all  joiatly  imtt^ 
reftci^jo  the  difier«D(  por  chafes^  and  tliae  iteM 
was  4  gicneral  concern  between  them.  Oa 
the  ptft  of  the  dcfendancs  it  was  infifted^  diac 
the  coofraft  of  fale  was  made  betwccp.  the 
plaimiffii  and  Eyre  and  Co.  only  ^  and  that  the 
agreeraenc  entered  into  between  themfelfrcs^ 
was  qply  a  rub*euotra^>  and  did  ii0t  CQofti* 
tvte  m  partnerfhip  r  and  the  learned  Judge 
who  cried'  the  cai^  being  of  the  fame  optni'* 
on,  directed  a  veuifi:  to  be  found  for  the  de* 
fendaats,  which  was  Accordingly  dooe^  The 
plaintifli  therefore  moved  the  Court  fer  a 
new  tr»i>  on^the  ground  of  mxf-diiiedien ; 
and  a/xer  the  cafe  had  been  fully  argued^  ihe 
Court  refufed  to  grant  a  new  trialj  bring  of 
opini9ti»  that  the  verdi^  was  prt^Mr.  For 
as  this  .was  an  a&ion  on  a  contraft  of  firic^  cbe 
vendor  can  have  no  remetfy  againftrany  pit^ 
fon  wiih  whona  he  has  not  contraAed^  w» 
}efs  there  be  a  partnerfliipi  to  whidi  cafe  M 
the  partners  «re  liable  as  one  individual.  It 
was  juftly^  obfervedt  that  a  ftcret  paitnerflsip 
can  be  uo  confideration  to  the  vendor^  though 
for  reafons  of  poKcjr  and  general  csptdtcfye, 
the  law  is  pofitive  with  reipcft  lo  the  fecret 

partner^ 


loin  cettlOctit^  4$ 

ptftner,  that  whetxdiicovered  he  ihall  be  lit*- 
ble  to  the  whole  extent.    In  many  partd  of- 
Eitrofi  Ihnited  partnerftips  are  allowed^  pi-c^ 
vided  ^f  be  entered  on  *  re^fter  s  but  the 
law  of  En^bmd  is  otherwire>  the  rule  being; 
that  if  a  partner  (hares  in  adranti^Sj  he  alfa 
Iharea  19  all  difadvantages.    In  order  to  coa- 
ftitute  a  partnerfliipj  a  cotnmunion  of  profit 
and  lofi  h  eflential :  and  the  (hares  mu(E  be 
joint^.  thougfh  it  is  xik^  necefiary  that  they 
ihould  be  equal.    If  the  partfea  be  jointlf 
concerned  ^in  the  purchafe^  they  muft  alfo  be 
jointly  coKemed  in  the  future,  faie  i  other^^ 
wile  they  *are  not  partners.    In  the  prefeht 
ca(e  Eff€  was  a  mere  fpeculttorj  and  the 
other  defendants  were  to  (hare  in  the  pur*- 
chafe>  but  were  not  joindy  interefted  in  any 
fub(equentdtfpofition  of  the  property.  Though: 
they  may  by  other  purchafes  have  concluded 
themlelves  as  to  fome  particular  vendors,  yet 
in  the  tnaofaSfon  in  queftion  there  was  not 
that  communion  between  them,  which  is  ne- 
ceflary  to  oudte  them  partners  i  their  agree- 
ment was  a  fub-contrad,  which  may  be  exe- 
cutory; as  it  was  to  (hare  in  a  purcha(e  to 
be  ma^.     The  feller  looked  to  no  other  (e- 
curity  than  Ejre  and  Co.    To  them  the  cre- 
dit was  giveii^  md  they  only  were  liable  U 

I  H.  Blac  37* 

E  .In 


In  an  implied  partncrfliip,  there  IhtitiWf  ft* 
a  moral  power^  at  kaf^,  in  each  mdividiiai;  of 
perfbrniing  what  fs  undertaken  on  behalf  of 
the  whole  J  and  fince  the  very  hj^i  upon 
ifhich  fuch  a  partnerfhip  muft  be  founded,  iis 
'^  the  principle  of  mutual  jufticc,  fo  muft  aHb 

the  advantages,  or  di&dvantages  ariling  from 
lucH  implied  agreements  between  the  parties, 
be  determinable  alone  according  to  the  rules 
of  equitjr,  and  not  fhtgcA  to  the  expreft  forms 
of  law,  Neverthdefs  the  cuftoms  of  mer- 
chants  in  this  country,  are  univerfally  adhered 
to  pn  deciding  upon  differences  between  part- 
ners of  this  d^fcrJption  s  becaufe  thole  verv 
cu(tom3  aim  at  the  prevcnticin  of  wrong,  and 
are  theaiftlves  fotinded  upon  the  very  fame 
principles  of  univerfal  equity. 

According  to  the  cuftom  of  England,  if 
two^oint  merchants  occupy  their  ftocfc,  goods 
and  merchandize  in  common,  to  their  com- 
mon prgfir,  one  of  them  naming  himfclf  a 
;  merchant,  (hall  have  an  account  againfi;  the 
^iOthfri.  naming  him  a  merchant;  and  ihali 
charge  him  as  rtcepof  denarioruni^  ^e  m.  that 
is,  as  receiver  of  the  money  of  him  B.  from 

whatever  caufe  and  contract  it  (hall  redound 
to  the  commonproBt  of  them  A.  and  £.'",  as 

m  Co.  Lite.  172.  lili.  Intrac.  17^  ii»  19* 
•  F.N.B.  ii7,D. 

may 


(^4;  b;  n^ade  app^ai-  by  Lex  jfifi^caimat  10 

In  9p  .a^ipq  upOQ  the  c^fc  f>  againft  ^.  the 
pl^ndff'  declares  upcm  the  c^f^om  beiwenf), 
iner(:|i^;s.  Sec.  (hat  if  p¥0  merchant  are 
foun4  in  arre^r^  uppn  acpoynr^  and  tb 
WiJc  to  J^y  it  af  cfft^ip  days,  that  anj 
thcr  of  them  may  l^e  charged  finely  (  ai 
Ihewed  the  account,  that  A.  and  i 
found  in  ^fr^gr^  To  ipu^}]]  ^f;,  antj  prPpiiTed 
tP  pty  it  at  certain  diys,  bi}t  dj^  nor,  and  tht; 
j4a|iaf}(f  Ijrqughs  hi?  ai^oa  ^gjqnft  4^  pnly^ 
ypi^  refQlyed  that  it  l^y. 

If  two  joint  merchants  make  B.  thetr  &c-> 
tor,  and  one  dies,  leaving  an  executor,  this 
executor  and  the  furvivor  cannot  join  in  an 
afiion  againft  the  fador  P  ^  for  diough  the  duty 
does  npt  furvive,  yet  the  remedy  does  %  and 
therefore  on  recovery,  he  muft  be  acnranta- 
ble  to  the  executor  for  that  <\. 

Nor  can  an  executor  and  the  furviving 
merchant  be  jointly  fued,  becaufe  the  firftt^ 

•  sRoU'i  Abr.  70;,  705. 

■I  Msrtm  T.  Crqnipe,  1  \A.  Ita^iq.  uo. 

Ea  to 


to  bf  charged  de  bints  Ujtatoris^  and.tjie  ot&cr 
dt  bonis  propriis  ^ 

In  an  implied  partnerfliip,  by  the  cuuom 
6f  England^  one  of  two  joint-traders  accepts 
a  bill  ^»  drawn  on  both  for  him  and  partner^ 
it  binds  both  if  it  concerns  the  trade;  but 
oth^rwifci  if  it  concerns  the  acceptor  only  in 
a  diftiaft  intercft  and  refpe£t« 

•  •  « 

,  .But,i  if  a  faftor  of  an  incorporated  Com- 
|>;^ly  draw  a  bill  on  fuch  Company^  and  any 
inember  accept  it^  the  acceptance  fhall  not 
bind  the  Company^  nor  any  other  member 
of  kj  becaufe  it  is  a  private  aft  of  t)ie  party^ 
md  not  a  public  aft  of  the  Cojvipany. 

Qn  the  fame  principle,  if  tea  .merchants^ 
(each. in  his  individual  cz'fKitf^  employ  one 
faftor,  and  he  draw  a  bill  on  ail  of  them^ 
and  one  accept  it>  this  iball  biad  him  a«d  oot 

r  Carth.  1 70,  *  1 7 1 .    2  Lev.  2  i8.   j  lev.  290. 

•PJiikncy  V.  Hall,   1  Salfc.  126:   Glib;  L.  fi.  117, 
»ia.  Kyd,  19. 

t  Winch.  34^25.  Styl.  570.  Moll.  b.  2.  c.  lo. 
r«  18,  19.  29.  Ld.  Raym.  17$.  Salk.  126.  2  Salk. 
442.  3  Bac.  Abr«  611.  5  Mod.  398.  12  Mod.  345. 
llard.  48^.    Vent,  152.    Lev.  198, 

the 


the  refty  becaufe  they  are  ieparate  in  interefi^ 
the  one  from  the  other. 

■ 

^hether  a  corppration^  which  has  not  z 
tpccidl  power  cxprefsly  given  for  ithe  purpofe, 
can  be  concerned  in  drawing,  or  accepting  a 
bill  of  exchange  or  promifTory  notc^  or  in 
the  negotiation  o(  either,  or  can  be  made  the 
payee,  is  a  queftion  which  feems  heaver  td 
have  had  the  confideration  of  a  Court;  pef- 
haps^  becaufe  nobody  has  ever  entertained  a 
doubt  on  this  head  »•  And  it  feems  to  have 
been  taken  for  granted  by  the  Legiflature^ 
and  it  is  confident  with  the  general  principles 
of  law,  that,  by  the  intervention  of  an  agent 
or  fervaht  lawfully  author ifed,  a  corporation^ 
on  which  ^  no  reftraint  is  impofed  in  ics  ori- 
ginal conftitution,  might  in  this  refpeft  aft 
a&  a  b^tiiral  perfon.  There  is^  however,  a 
frovijb  in  this  ASf^  that  no  body  politic  dr 
corporate  Adl  have  power,  by  virtue  6f-it^ 
CO  ffl^e  dr '  gi Ve  out  notes,  by  themfelves  Or 
their  fery^ats,  other  than  fuch  as  they  .might 
have  ifloed.  if  this  Ad  had  not  been  made. 

The  \:^^vk,o(  England  -has  a  fpecial  power 
conferred  QA  it  for  this  purpoJeX. 

u  Vide  Edie  v.  Ealt  ladia  Company,  2  Biim  I2i5« 

3^.3  &  ^  Ann.  c.  9. 

7  5  W.  &  M.  c.  to,  f.  28. 

E3  Where 


I      > 


'  Vtbitrt  a  Wl  Or  vtott  is  draWn  iii  favour  of 
two  or  morCji  in  partneflhip  with  oh'e  another> 
:^  indorfement  by  one  will  bind  boch>  if  the 
jnftrument  concerh  their  joiht-triacle :  Ibzi 
where  it  i$  in  Favotir  of  them,  or  cither  of 
thehij  an  ihdoffemeht  by  one  is  a  fufli- 
cient  trahsfbrj  though  they  be  not  ih  piVt* 
nerfliip* 

,  So»  where  a  bill  drawn  Iby  two  is  made 
papable  to  ihctn  or  their  order,  it  woiild  feerti 
jfrom  principle^  that  either  might  transfer 
without  ibc  other;  for  when  two  pertb'ns 
join  in  the  fame  bill,  fhey  bold  tbemfetves  out 
to  the  world  as  farmers^  dnd^  for  that  purpojt 
ire  to  be  treated  as/ucb.  ^. 


->'• 


US 


CHAPTER    lit 

partnetHrfp— 

DIFFERENT    KINDS. 

A,  S  the  proper  oh}t&  of  partnerfiiip  is 
.  to  faciikacc  the  uiKlertaki/ig^  work^ 
mde»  or  commerce  for  which  the  partner-^ 
jk^  is  contraAed :  and  co  fecure  to  every  ooe 
of  the  partoffs  out  of  the  fiiare  which  be  hail 
confiributedj  in  corigiin^ion  with  his  co-part- 
oers,  fucfa  profits  and  advantages  a«  none  of 
them  could  be  able  to  make  by  themfelves  ; 
It  may  be  At  to  enquire  what  are  the  difierent 
kinds  of  partnerihtps  which  tend  Co  produce 
fuch  efie£ts  ?  And  under  diat  deftription  are 
clafTed  thofe  partnerfliips  which  demand  the 
united  labor^  induftry,  care^  credit^  money» 
asd  other  aiTiftance  of  {everal  perfons  for  the 
purpoie  of  increafing  trade  and  commerce^ 
either  foreign  or  domeftic,  and  thereby  ren- 
dering the  fcience  of  comtnerce  more  bene- 
ficial to  the  lervice^  of  the  ftate^  and  profit- 
aUe  as  well  as  hbnourajble  to  the  merchants « 
and  traders  themfelves. 

It  is  common  for  perfons  to  enter  either 
into  a  general  partnerfliip  or  focicty  of  all 

E4  their 


5^  |9attttef(|iif^- 

their  goods  S  or  into  a  pardculir  partner- 
ihip  which  regards  only  Come  fingle  fpecics 
of  commerce;  and  the  dock  and  effeAs 
which  are  put  into  the  partnerihip,  become 
common  to  all  the  partners^  altho'  they  are 
not  delivered^  (after  an  agreement  executed 
between  the  parties)  and  altho'  they  remain 
in  the  pofleflion  of  that  partner  who  was  the 
owner  of  them  before  the  pa»tnerihip  was 
contrafb^d.  For^  (by  conftruftion  of  law) 
the  intention  of  the  *  partners  to  commjuni- 
cate  the  goods,  according  to  agreement^ 
makes  a  tacit  delivery  of  them,  and  each  of 
the  partners  pofTefTes  for  all  the  others,  that 
which  belongs  to  them  in  common,  whidh 
is  in  his  cuftody;  each  of  them  being  pof- 
fefied  jper  my  et  per  t9Ut. 

The  king  by  his  charter  may  conlUtute 
fraternities,  or  companies,  for  tHe  manage- 
ment of  foreign  or  domeftic  trade  b. 

For  trade  cannot  be  maintained  or  in- 

creafed  without  order  and  government  c^  and 

'  therefore,  the  king  may  ereft  ^ildam  msrcate^ 

I 

*  X<»iMm«Vy  X.  f«  Communion,  Jufl.  de  Societate,  lib.  3. 
tit.  26. 

kCom.Dig.  Trade,  (B.) 

«  Com.  Dig.  Trade,  (D.)     ' 

riam^ 


y.-^i^Pfj  a  fraternity  or  incorporation  pf  o^icr- 
'  ,<;bantS2  for  the  advantage  of  trade  ^«  .    , 

r 

i^nd  none  but  the  king  can  ere£t  a  (bciety 

*  ■      •  <      •■» 

'  for  (rade^  or  public  trading  company  ^  '' 


»  ♦  ^  •    ^ 

But  the  king  by  his  charter  cannot  qpake 

a  total  rellraint  of  trade^  for  fuch  a  patent 

would  be  void  ^. 

None  of  the  public  trading  compames  in- 
corporated by  royal  charter  in  this  country 
for  the  purpofe  of  uade,  are  to  be  corifidered 
as  partnerfhipsy  within  any  of  the  legal  prin<i» 
ciplcs  applicable  to  partnerfhips  formed  by 
the  voluntary  agreement  of  individuals.  For 
in  fuch  chartered  companies  where  a  trade 
is  to  be  carried  on  under  the  corporate  name 
in  joint  ftock  (as  is  the  cafe  with  die  £ij^- 
//iJ/^  Company,  S^c.)  there  are  exprefs  pro- 
virions  that  the  members  are  not  liable^  on 
account  of  the  joint  trade,  in  their  individual 
capacities;  lior  one  of  them  for  the  debts  or 
engagements  contracted  by  others ;  but  only 
for  their  rcfpcftive  (hares  or  intereflt  in  the 
joint    ftock,     and    that  upon   trade,     and 

*  8  Co.  125.  a. 
e  Skinner  224. 
^3  Mod  132. 

r 

contrafls 


conUzGji  carried  on^  or  m^€  in  die  corpo* 
rate  char^dier  of  fuch  chartered  bodies. 

Therefore  if  one  or  morfe  perfons  c«ter 
into  fuch  a  ibcfet|r^  aod  become  Iharers  of^ 
the  property  and  joint  ftock,  yet  fuch  a  join- 
ing together  does  not  tonftitute  partnerftiip 
aoGordiog  to  the  cuilom  of  merchant^)  nor 
vritbin  the  principles  of  law  eftabli(hed  re- 
fpe^ing  joint  traders. 

PertKerJhipy  tvhich,  in  aritbmetk  is  deno- 
ynmated  Fetlo'sojhip^  or  the  mode  of  adjufting 
partnerfliip  acco^ms  and  profits,  is  a  rulfe  of 
great  ufe  in  balancing  accounts  amongft  mer- 
chants^  tmd  owners  of  (hips  $  where  a  niim* 
ber  of  perfons  putting  togethet-  a  general 
flock,  it  is  required  to  give  every  one  his 
pmportional  (hare  of  lofts,  or  gain. 

The  golden  rule  fevcral  times  repeated,  is 
the  bafis  of  fellow/hip^  and  fully  anfwers  all 
queftions  of  that  kind  :  for  as  the  whole  ftock 
is  to  the  total  thereby  gained,  or  loftj  fo 
each  man*s  particular  (hare  is  to  his  proper 
Ihare  of  lofs  or  gain.  Wherefore,  the  feveral 
fums  of  mopey  of  every  partner  are  to  be 
gathered  into  one  fum,  for  the  firftterm; 
the  common  gain,  or  lofs,  for  the  fecond ; 

and 


ind  every  man^s  particular  Ihare  for  the  third; 
and  the  rnle  of  three  is  then  to  be  wrought  fi^ 
fhany  times  As  there  are  partners. 

There  are  two  cafes  of  this  rule  ih  ariA'*- 
netic,  xh^^ntwtbouty  the  other  ^/^ /»B7(f. 

Fertowlhip  wtbout  ftme,  is  where  the 
tjuantity  of  (took,  contributed  by  each  per- 
ion  is  alon^  conlidered  -,  without  any  ps^rticuk 
kr  regard  to  the  length  of  time  that  any  of 
their  monies  were  employed.  For  example  : 
j^.  B.  and  C.  freight  a  Ihip  with  2 1 2  tons  of 
wine;  ji.  laying  out  1342/.  B.  117S/.  and 
C.  &^ol.  towards  the  fame;  the  whole  cargo 
is  fold  at  32  /.  per  ton,  Q^  What  fliall  each 
perfon  receive? 

Find  the  whole  produce  of  the  wine  by 
mukiplying  21a  by  31,  which  yields  67*4. 
Then,  addiilg  together  the  feveral  ftoCksj, 

134^9  iiyS)  ^^^  ^3^9  which  makes  3150^ 
the  work  wiH  Hand  thus: 

C1340, — Anfw.  2890, 1993^  6?r* 

3150:  '6784-?  1178 2537,  ooo6i6?r. 

(  630  1356^  8. 

Proof  3150  ^784. 

Fellow- 


;   JF<Uf^y^ip  w^ij^y       is  whew  the  ^i#ne 

«p^^r,ii«Q:the  account.    As  fop  cx^Ripl^t 

vfe.   A.  B.  C  commence  a  partnerlhip  the 

£rft  of  January,  for  a  year.    ^.  the  fame 

day^fdi/Jbpricdioo/.  whereof  he  received  back 

^gip^rjpn  the  firft  pf  ^/?ri4  ao/.    B.  pays, 

^  tjij^;^il  of  iV/^zr^i^)  60  /•  and  mQre,  the  flrft 

-cJfy^f^  100/.    C  pays,  the  firft  of  Jufyp 

.140  L  and,  the  firft  o(0£l,ober,  withdraws  40  A 

At  the  year's  end  their  clear  gain  is  142  /• 

C)!ij^  \^hat  is  e^h  partner's  ducg?.    •///$ 

ipc^/,..  multiplied  by  iJiree  months,  ?bo  time^ 

ic^wa$i  ini .  makes  3Q0  L  and  the  remainiag 

*o,  by  nin?  months   .7,20,  in  all  xo2o/i  of 

A.'%  contribution.     For  5.  60,  into  10,  gives 

6o3.;jind  IOC  into  c,  500  j  in  all  iioo/.for 

B.  .,;For  C.  140  into  3,  gives  4^0^ \,and^x.oo 

iptft.,  3^  is  ^00  i  in  all  7^0/.  for  (7.  j^ow, 

,1020-^^1100+729  :;z  2840  for  the  <;onpimon 

•Btecedent,  and  the  gain  142^  is  for  the  ge^ 

.lier?|  confcqucnti  the  rule  wiU  ftandthw; 

..r  >         f lOTO  Anf,;ci 

11840  r  142  1 1  lod  5s 

--      ..     I  7.36;       .    :  .      ..-.ya^,    .-; 


.:  V.  Proof  jii?4<> :  ...  Ij^a 

'  »:NrIt.  All  the  jitnieular  titect  (irnoiib"|ittai)  liMft 
ke  h»iBcedinwqpedqioiniMtion^wgtjflt»y«ari»,jttd*th»t 
'we4^8>.«r  days. 

By 


"  By  the  Rman  Law^  the  focial  contlhaia:;  on 
pattncrfhip,  needed  no  oth^r  foleninFtyi  ^^t 
the  fold' confent  of  parties,  without  Sny  wrSirig 
ataM; 


'  The;Fmfi&'difting\ilfhed  three' Khi^ 
tnetCMUlt  faciety;  ordinary  JbcUty,  called  ifib 
eolteifwe  ixvA  general ;  focietyiii  cdmureh3k^t^6t 
€$mmahdity\  2Lnd  onoriyfHous/ocfefy,' c^leAzlfh 
momentary  ztid  tncormue.  ~  '  '-^^ 

•    ;  •  •  •  -•  '.     "*.'•""*      t  A 

The  firtt  was  where  feveml  tti*f chiats 
afterf  dike  in  the  afiRiiri  o(ikcJbciety;  and  did 
^tinder  their  colic ftive  names,  which  Wefe 
pubfi&j  and  known  to  every  body. 


.    .V  ^ 


\\ 


Society  in  commenJam,  &c.  was  that  be- 
tween two  perfons,  one  of  whom  only'put  his 
money  into  flock,  without  doing  any  other 
office  of  a  copartner;  the  other,  *ho  wds 
called  the  complementaty  of  the  Jociety^  cfif- 
patching  all  the  bufinefs  under  his  own  nahie. 
ThisJfeciV/y  was  very  ufefuf  to  the  ftate ;  in- 
adnudi  as  all  kinds  of  perfons,  even  nobles, 
and  pr6feflional  men,  might  contract  it,  and 
thus  make  their  money  of  fervice  to  the  pub- 
lic ;  and  thofe  who  had  n6  fortunb  of  their 
own  to  trade  withal,  hereby  found  means  of 
cftahiiiOiiog  themfelves^  in  the  world,  and  %i 

inak?ng 


making  their  iadi;^  znji  addr^s.  fervice* 
able. 

jimmymous  fociety  was  that  where  all  the 
members  were  employed,  each  particularly, 
in  the  cornman  iq^crcft,  mid  e^ph  w^s  ac- 
ijrantabfe  for  profits,  &c.  to  the  re(t  i  t)ui; 
-withoac  the  public's  being  informed  tl^ereof ; 
fo  that  the  feller  had  only  ^n  ^gn  ag^init 
the  particular  buyer,  no  other  napxe  sippe?irr 
ing. 

It  was  alfo  called  numsntaty^  lycaufe  fre« 
quently .  made  on  particukr  QCpafioos,  ^b4 
ceafijtg  with  them :  as  in  the  making  ^  p^r* 
chale,  the  felling  any  commodity,  &c. 

Of  this  they  diftmgqilhcd  four  kinds  ijfci-  . 
ity  tj  fariicipationy  which  wasyfuaiJy  fojiped 
hy  letcers  from  one  city  to  another,  whpre  a 
fncrchandi:&e  was  to  be  bought  or  fgld*  The 
fccond.was,  when  two  or  three  pcrfons  went 
together  to  fairs  to  buy  goods.  The  third, 
when  two  or  three  perfons  agreed  tp  buy  up 
the  whole  of  fome  commodity,  in  any  coun- 
try, to  fell  it  again  at  their  own  price.  Anjd 
che  fourth  was,  when  three  or  four  pcrfons 
made  a  journey  together,  to  buy  and  fell  the 
time  commodity*    Bcfides  merchants,  peo- 

.pie 


l>)e  of  quaHtyj  S(c.  wer^odnf^itted  iota  ibefe 

Although  ps^rtnfrftiipi.  or  fellowflup,  mid 
.company^  orfo<nety„  according  to  tl)«  civil 
kw  writers^  nocan  much  the  fam^  thing ;  ycc 
the  cuftom  of  England  has  made  a  ctiSieircnci: 
between  them ;  purtMrihip,  being  und«cfiood 
of  two  orthr«edealeFS>  qt  not  many  mprcj  an4 
^owpany  ufually .  of  a  greater  number  ^  fuch 
arc  the  fraternities  of  the  fcvcraJ  profeflions 
and  trades  incorporjited  withjn  the  city  of 
JE^ndott.  So  alfo  th^  EaJi^India  Company,  or 
other  like  corporations,  which  cannot  be  elU- 
bliflied  without  the  concefTion  of  the  Sove- 
J"eign,  by  liters  patent,  charters,  &c.  Where- 
as in  partnerfhip,  the  bare  confent  of  the 
partners,  fixed  and  certified  by  adts  or  con- 
tra^ft,  is  wholly  fufficient  ^  which  ads  or  con- 
trafbs  are  rnade  ibr  the  reciprocal  advantage 
of  all  who  engage  therein,  and  in  which  fuch 
care  is  nccefiarily  exaded  from  each,  partner, 
as  every  prudent  man  commonly  takes  of  hi$ 
own  concerns  in  life ;  confequently  c»ch  part- 
ner (hould  be  anfwerable  for  wilful  neglcdl  in 
the  joint  trade  or  commerce  Co  engaged  in 
for  their  mutual  benefit. 

i  Partnerlbip^ 


^4  l^artiteri&fp— 

Partnerlhips  in  trade  diflTer  from  one  ana* 
ther  according  to  the  degrees  of  inteieftj  and 
the  intention  of  the  perfons  who  join  in  them  ; 
and  they  are,  either^  where  all  the  partners 
appear  oftenfibly,  or»  where  (bme  of  them 
are  dormant ;  with  a  view  to  confider  the 
nature  of  fuch  partnerfhips,  I  fh^l  proceed 
to  cla(s  the  different  kinds  as  they  'ieem  to 
occur  in  the  ordinary  courfe  of  mutual  deal* 
ings  and  tranfa£tions  in  trade* 

And  fuch  partnerlhips  in  trade  may  bQ 
dafied  uoder  two  hcads^  namely^  general^  and 
fpeciah 

Firff,  general^  for  the  ordinary  purpofes  of 
carrying  on  trade. 

Secondly, j^fr/tf/,  (or  a  particular  concern^ 
or  in  a  (ingle  dealing  or  tranfaAion>  as 
part-  owners  of  (hips,  and  for  a  fingle  voy-^ 
age  under  a  charter-party  of  affreightment,  oc 
otherwifc. 


<JI 


♦ 


C  H  A  P  T  E  R    IV. 

.    ipartner!!jfp~ 

AC  Qp  R  D I N  G  to  the  tenor  of  the  ci^ 
vil  law,.  It  would  fcem  that  a  general 
partnerfliip  included  in  it  every  thing  tha; 
might  belong  to  the  partners,  either  real  or 
perfonal^  or  which  they  might  acquire  by  any^ 
lawful  cavfe  whatfoever.  But,  in  order  to 
purfue  the  plan  prefcribed  in  the  foregoing 
chapter,  it  may  be  fufficient  for  me  to  confi- 
der  the  nature  of  a  general  partnerfliip,  as  far 
as  it  applies  to  the  ordinary  courfc  of  mutual 
dealings  and  tranfaftions  in  trade,  which  n^- 
fpe&s  only  perfonal  chattels y  and  is  regulated 
by  the  Jaw  merchant  as  eftabliflied  in  equity, 

and  confirmed  by  common  law. 

*        .  *      ^ 

Where*  two  or  more  merchants  agree  to 
join  together  in  any  way  for  the  purpofe  of* 
carrying  on  trade,  they  are  faid  to  be  in  com* 
pany,  and  muft  be  confidered  partners.  And 
by  the  law  merchant,  which  is  part  of  the 
law  of  England  ^y  they  are  recognized  and 

m  Co.  Lit.  u.b.     2  Roll.  Abr.  114. 

F  treated 


€6  partner(]&fp— 

treated  as  partners,  whether  there  was  an  «r- 
frefs  agreement  entered  inta  by  the  parties 
or  not,  provided  they  appear  oftenfibly  to-thc 
world  as  joint-traders. 

In  fuch  a  general  partnerfhip,  where  an  in^ 
dividual  merchant  deals  with  either  of  them^ 
he  goes  upon  the  credit  of  the  whole^,  conii- 
dering  the  a£t  of  one,  in  a  joint  concern,  as 
the  aft  of  the  whole  copartnerfhip  firm, 
throughout  the  ordinary  courfe  of  general 
trade* 

So  in  the  cafe  of  — —  v.  Layjield^^  where 
there  are  feveral  partners,  and  a  man  g9es  up^ 
€n  the  credit  of  ally  the  aft  of  one  (hall  be 
prefomed  the  aft  of  all,  and  is  evidence 
againft  the  reft,  to  bind  the  whole,  unlefs  ei- 
ther of  them  can  fhew  a  difclaimer,  or  refufal 
to  be  concerned.  In  this  cafe  Layfield  and 
the  other  defendants  were  bankers,  and  Lay- 
field ioXdi  a  lottery  ticket  in  the  deuhle  exchange 
lottery  (in  which  feveral  bankers  were  truf* 
tees)  to  the  plaintiff,  and  undertook  to  pay 
the  prize  arifing  from  it,  the  other  partners 
were  held  to  be  liablej  no  difclaimer  appear- 

fc  3  Bac.  Abr.  590. 

c  Niii  Prias>  per  Holt,  Cb. }.     1  Salk.  292* 


fienetat.  6^ 

Jng;  for  the  lottery  having  been  conduced 
by  bankers^  the  plaintiff*  appeared  to  be  well 
grounded  in  looking  to  the  joint-credit  of 
LajfieU^s  partners.  But,  notwithftanding^ 
where  the  perfon  bringing  the  a£tion  has 
looked  to  the  faith  of  feveral  partners,  who 
are  in  bufinefs  together,  and  has  relied  upon 
their  joint-credit,  thoujgh  but  one  only  of  the 
partners  a6led,  the  proof  of  the  aft  of  one 
Ihall  charge  them  all  ^  yet  it  mud  be  itiade 
out  in  an  aftion  at  common  law  ^,  that  fuch 
deit  or  contrail  was  jointy  before  the  other 
partners  fhatl  be  charged* 

^'  For  in*  aJfUmpJit  againft  feveral,  a  joint 
"  debt  or  contrast  nnuft  be  proved ;  other  wife 
"  the  proof  would  not  correfpond  with  the 
"  declaration. '•  Yet  Courts  q(  Equity  have 
governed  themfelves  by  more  general  rules> 
as  to  the  mode  of  proof. 

And  here  oecurs  that  nlott  excellent  defi- 
nition of  the  mode  o(  proofs  as  laid  down  by 
Mr.  Juftice  Black/lone^,  in  his  chapter  of 
proceedings  in  the  Courts  of  Equity.  "  And^ 
"  firft  as  to  the  mode  of  proof.    When  fafts^ 

^  Bailer,  N.  P.  129. 

•  Black.  Com.  vol.  3.  p.  437. 
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or  their  leading  circumftanccs,  reft  only  m 
the  knowledge  of  the  party,  a  Court  of 
Equity  applies  itfelf  to  his  confcicnce,  and 
purges  him  upon  oath  with  regard  to  the 
•*  truth  of  the  tranfaftion  j  and  that  berng 
"  once  difcovercd,  the  judgment  is  the  fame 
"  in  equity  as  it  would  have  been  at  law, 
**  But,  for  want  of  this  difcovery  at  law,   the 
'^  Courts  of  Equity  have  acquired  a  concur- 
"  rent  jurifdiftion  with  every  other  court  in 
•*  all  matters  of  account.     As  incident  to  ac- 
•*  counts,  they  take  a  concurrent  cognizance 
**  of  the  adniiniftration  of  pcrfonal  affets,  con- 
*'  fequently  of  debts,  legacies,  the  drftribu- 
•'  tion  of  the  refidue,  aqd  the  conduft  of  cxe- 
^'  cutors  and  adminiftrators.    As  incident  to 
'^  accounts,  they  alfo  take  the  concurrent  ju- 
•*  rifdidtion  of  tithes,  and  all  qucftions  relating 
•*  thereto;  of  all  dealings  in  partnerfhip,  and 
"  many  other  mercantile  tranfaftions."     So 
that  partnerfhips  are  properly  cognizabk  by 
Courts  of  Equity ;  and  it  is  certainly  for  the 
advantage  of  trade,  that  mercantile  tranfac- 
tions  arc  not  fubjeft  to  be  reftrained  by  all 
the  technical  forms  of  law. 

Thus  in  Trin.  1693,  after  much  confidcra^ 
tion^  it  feems  to  have  been  eftablifhed  in  a 

cafe 


cafe  f  where  A.  and  B.  were  partners,  jf. 
borrowed  money y  and  gave  his  note  fubfcribed 
for  fclf  and  company.  There  was  no  proof  g 
that  the  money  was  brought  into  (lock,but  the 
money  was  paid  in  the  /hop.  Per  Cur.  The 
note  of  one  partner  (the  money  being  paid  in 
the  (hop)  binds  both,  and  though  at  law  the 
note  ftands  good  only  againft  the  executor  of 
the  fur viving  partner,  who  was  A.  who  receiv- 
ed the  money  and  figned  the  note,  yet  it  is 
proper  in  equity  to  follow  the  eftate  in  B.  for 
fatisfaftion ;  and  decreed  accordingly.  It 
appears  that  this  cafe,  after  a  difmiflion  by 
the  Matter  of  the  Rolls,  was  heard  on  ap- 
peal, Mich.  i692«  when  no  notice  is  taken  of 
any  mention  to  have  been  made  of  the  cir- 
cumftance  of  the  money's  being  paid  in  the 
Ihop,  and  yet  then  h  the  Court  declared  they 
took  it  that  both  partners  were  bound. 

And  fuch  may  be  confidercd  the  invariable 
prafticc  of  merchants  in  their  dealings  and 
tranfaflions,  where  there  is  a  general  partner- 
fhip  to  carry  on  trade.  But,  where  two 
entered  into  articles  of  copartnerfhip,   each 

f  2  Vcrn.  29Z. 
g  16  Vin.  Ab.  243. 
i»  See  2  Vern.  277. 

F  3  brought 
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brought  in  looo/.  (lock.  There  was  to  be 
no  benefit  of  furvivorlhip,  neither  was  to  be- 
come indebted  without  the  other,  nor  either 
to  take  out  of  the  ftock  without  the  other. 
One  became  indebted  without  the  conjent  of  his 
fartner^  and  made  his  wife  executrix,  and 
died.  The  wife  confejfed  judgment  for  the 
debt.  The  other  fues  for  an  account  and  re- 
lief againfl:  the  creditor  and  the  wife.  They 
confefs  the  articles,  and  the  obtaining  judg- 
ment. Lord  Chancellor  granted  an  injunc- 
tion againfl:  the  judgment3  becaufe  the  debt 
related  not  to  the  partnerfliip,  faying,  if  this 
be  fufFered,  no  trade  could  be  in  fuch  cafe  i. 

So  where  three  perfons  entered  into  part- 
nerfliip in  the  trade  of  fugar-boiling,  and 
agreed  that  no  fugars  fliould  be  bought  with- 
out the  confent  of  the  majority  kj  one  of  them 
afterwards  makes  a  protefl;  that  he  would  no 
longer  be  concerned  in  partnerfliip  with  them. 
The  two  other  perfons  after  make  a  contraft 
for  fugars,  the  feller  having  notice  that  the 
third  had  difclaimed  the  partnerfliip,  he  fliall 
not  be  charged. 

»  Vin.  Ab.  16.  f.  242, 

k  Mumit  V.  Whitney,  M.S.  Tab.  1 4  June  1 721. 
Vin.  Ab.  16.  f.  244. 

In 
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In  a  general  partnerthip  to  carry  on  trade, 
the/ale  by  one  partner  is  the  fale  by  all,  and 
therefore  though  one  fells  the  goods,  or  mer- 
chandifeth  with  them,  yet  aftion  muft  be 
brought  in  all  their  names ;  and  in  fuch  cafe 
the  defendant  fhall  not  be  received  to  wage 
his  law,  that  the  other  partner  did  not  fell  the 
goods  to  hin),  as  is  fuppofed  in  the  declara- 
tion. Lamberfs  cafe  J,  HtL  ii  Jac.  C.  B* 
In  a  general  partnerfhip,  payment  to  one  of 
the  partners  is  payment  to  all  ni« 

•^  So,  if  they  all,  except  him  to  whom  the 
payment  was  made,  were  bankrupts,  the 
payment  is  only  unavoidable  as  to  his  propor- 
tion'^. 

And  if  there  be  four  partners,  whereof 
three  are  bankrupts,  and  their  (hares  affign- 
ed,  and  a  payment  is  made  to  him  that  was 
no  .bankrupt,  it  is  a  payment  to  all  the  affig- 
oees  i  for  now  they  are  all  partners  o« 

1  Godb.  244.. 

jn  12  Mod.  447* 

«  At  Nifi  Prius,  cor.  Holt  Ch.J.Vin.  Ab.  v.  16.  245, 

'•12  Mod.  447* 

F4  If 
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If  two  be  found  in  arrearages  of  account  by 
the  cuftoni  of  merchants,  one  may  be  charg- 
ed to  pay  all  the  debt  as  well  as  both  p. 

Among  merchants  it  is  looked  upon  as  an 
allowance  of  an  account  current,  if  the  mer- 
chant that  receives  it  does  not  objeft  againfl: 
it  in  a  fecond  or  third  poft  ;  per  Commiflion- 
cr  Hut  chins  in  the  cafe  o(  Sherman  v.  Sherman^ 
where  there  had  been  a  general  partnerfhip, 
and  fome  differences  and  dilputes  had 
arifen  q  • 

If  one  partner  borrows  any  money  out  of 
the  general  partnerfhip  trade,  his  own  fhare 
fhall  be  anfwerablc  for  it,  and  fhall  not  be 
permitted  to  come  into  equity  and  pray  an 
account,  without  making  a  fatisfaftion  for  the 
debt  r . 

If  there  arc  two  partners  in  trade  s,  and  one 

buys  goods  for  both,  and  the  other  dies,  the 

furvivor   may  be  charged  by  indebitatus  of- 

Jump/it  generally,  without  taking  notice  of  the 

p  Per.  Roll.  Ch.  J.     Sti.  243: 
q  2  Vern.  276. 

r  Abr.  Equ.  Cafes,  9  Trin.  1728. 
•  Hyatt  V.  Hare,  Comb.  383, 

partner- 
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partnerfliipi  or  that  the  other  is  dead^  and  be 
furvivcd. 

Though  there  is  no  furvivorlhip  aniongQ: 
merchants^  t  yet  if  two  joint-n^erchants  con- 
traft  with  a  bailiff^  the  contra6l  is  entire  and 
joint,  and  by  the  death  of  the  one  furvives  to 
the  other.  Now  fuppofe  a  fadtor  ftiould 
bring  his  afticn  for  his  wages,  it  mud  be  with 
the  furvivor  only  u . 

Sometimes  indeed  all  the  partners  in  trade 
do  not  appear  oftenfibly  to  the  world,  though 
they  ihare  in  the  profits  and  lofs ;  and  it  is 
not  unufual  for  gentlemen  of  large  and  inde- 
pendent fortunes  to  embark  very  confidera- 
ble  fums  of  money  in  trade ;  they  being  of- 
tentimes  ignorant  of  tht /cience  of  commerce^ 
and  meaning  to  depend  entirely  upon  the 
fkill  of  merchants  or  traders  with  whom  they 
engage,  in  a  general  partnerfhip  of  all  their 
{lock  and  effects,  yet  not  fuffcring  their  names 
to  appear  in  the  copartnerfhip  firm ;  but  at 
the  fame  time  receiving  a  proportionate  ihare 
of  the  profits  ariling  out  of  their  joint  trade, 
bearing  equally  their  rifk  of  lofs  -,  and  fuch 

t  Wynch.  5  a  arg, 

n  Per  Holt  Ch,  J.  Comb.  474. 

are 
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are  ufually  ftiled  dormant  partners.  And 
the  law  refpeftlng  fuch  dormant  partners 
Lord  Mansfield  was  pleafed  to  fay,  in  the  cafe 
of  Hoarev.  Dawes  "^j  is  not  difputed,  viz. 
"  that  they  are  liable  when  difcovered,  bc- 
caufe  they  would  otherwife  receive  ufurious 
ifltercft  without  any  rifk." 

And  it  has  alfo  been  deternnined  that  a  dor^ 
mant  partner  may  be,  without  having  ferved 
an  apprenticefliip  to  the  particular  trade,  un- 
der the  ftatute  of  Eliz.  w ;  as  in  the  cafe  of 
Raynard  y.  Chaje^^  wherein  it  was  held  that 
one  not  qualified  to  ex^rcife  a  trade  hinifelf  by 
having  ferved  an  apprenticefliip,  entering  into 
partnerfliip  with  a  qualified  perfon,  and  only 
fliaring  the  profits  and  (landing  the  rilks  of 
the  partnerfliip,  without  ever  interfering  in 
the  trade  perfonally,  is  not  within  the  ftatute 
5  Eliz.  c.  4. 

This  was  an  aftion  of  debt  for  a  penalty  on 
5  Eliz.  c,  4.  for  exercifing  the  trade  of  a 
brewer,  without  having  ferved  an  apprentice- 
fliip. In  the  declaration  there  were  two 
counts.      To  the  fornicr  "  nil  debet'^  was 

V  Doug.  37J. 
fg  5  Eliz.  c.  4. 
X  I  Burr,  z, 

pleaded : 


pleaded :  and  there  was  a  general  verdift  for 
the  defendant ;  (viz.  "  That  the  defendant 
does  not  owe.  Sec")  But  on  the  fecond 
count  there  was  a  fpecial  verdidt,  which  was 
to  the  following  eflFcft,  viz.  that  the  defend- 
ant Chafe  and  one  Coxe,  were,  and  have  been 
during  all  the  time  charged  in  this  count,  as 
partners  in  the  trade  ;  and  that  the  trade  was 
carried  on,  and  has  been  for  four  years  car- 
ried on,  in  ihtxv  joint  names :  that  Coxe  did 
ferve  an  apprenticefhip,  &c.  but  Chafe  never 
did;  and  that  Coxe  is  a  working  brewer^  and 
was  paid  a  falary  for  his  labour ;  v/hich  falary 
was  always  deduded,  and  allowed  him,  pre^ 
vioiis  to  a  divifion  of  the  profits  ^  and  the  en- 
tries at  the  Excife-office  were  in  their  joint 
names:  but  that  the  defendant  'John  Chafe 
never  exercifed  the  trade  himjelf,  (which  was 
wholly  managed  and  carried  on  by  Coxe)  but 
mly  Jhared  the  profits  and  flood  the  rijks  of  the 
partnerftiip.  And  they  find  it  to  be  a  trade 
within  5  Eliz.  c.  4,  Queftion  on  5  Eliz.  c.  4. 
y,  31.  *'  whether  the  defendant  John  Chafe  is 
within  the  aft,  upon  this  fpecial  finding  V* 

Mr.  Moreton  pro  quer. 

This  attempt  to  evade  the  force  of  the  aft 
by  the  fcheme  of  a  partnerfliip  with  a  quali- 
fied 
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JleJ  trader,  would  entirely  fruftrate  the  iH- 
iention^  and  is  dircftly  contrary  to  the  words 
of  the  aft. 

The  fliort  of  this  cafe  is,  Cbafi  not  being 
hxmklf  qualified,  t3kes  3.  partner  wbc  is  qua- 
iifiedi  which  qualified  partner  is  the  only 
aSing  perfon  in  carrying  on  the  trade  and 
Cbafe  never  interfered  in  it. 

There  was  the  like  point  before  the  Court 
in  P.  13  G.  2.  B.  R.  Rex  v.  Drijgield. 

But  per  Denifon  and  Fojier  Juftices,  that 
cafe  was  never  determined :  it  went  off  upon 
an  objeftion  to  the  jurifdi6tion. 

Morton. — But  the  Lord  Ch.  J.  Lee  then 
faid,  ''  that  he  had  never  known  a  perfon 
exempted  from  the  ftatute  who  had  not 
ferved  an  apprenticeftiip." 


And  as  to  his  not  interfering  in  the  trade 
in  the  cafe  oiHobbs  qui  tamV^Scc.  verjus  Tomg^ 
reported  in  2  Salh  6lo,  and  in  Carthew  162. 
and  in  3  Mod.  313.  is  a  determination  in 
point,  and  not  to  be  diftinguifhed  from  the 
prefent  cafe. 

y  Hil.  I  &  2  Will  &  M.  Holt  C.  J.  eG. 

Therefore 


general.  77 

Therefore  he  prayed  judgment  for  the 
plaintiff. 

Mr.  Bijhop  contray  fro  defend\  faid,  he 
would  firft  confider  how  this  matter  (tood 
h^ore  the  ftatute^  with  regard  to  the  free  and 
unlimited  right  that  every  man  naturally  and 
legally  had,  of  exercifing  whatever  trade  he 
pleafed ;  fecondly^  the  conJiruSlions  that  have 
been  favourably  made  upon  it  in  ex  tent  ion  of 
the  qualifications  to  exercife  trade;  and 
thirdly^  diftinguifli  this  cafe  from  the  cafes^ 
cited. 

And  firft,  the  liberty  of  trade  is  a  natural 
and  common-law  rights  and  was  long  unre- 
ftrained.  The  ftatute  of  37  E.  3.  c.  5. 
which /r^  reftrained  it,  was  very  foon  repealed 
by  38  Ed.  III.  c.  2.  and  Lord  Coke  in  4  Inji. 
3 1,  fays,  "  That  fuch  afts  of  Parliament  ne- 
•'ver  live  long."  He  cited  the  cafe  in 
a  Bulftr.  1 86,  Dominus  Rex  and  jfllen  plain- 
tlflfs  againft  Tooley  defendant,  is  an  authority 
for  him,  though  the  Court  did  not  formally 
pronounce  any  final  judgment  therein,  and  he 
alfo  cited  11  Co.  53,  the  cafe  gf  the  Taylors 
of  Ipfwicb.  Secondly,  the  before  mentioned 
cafe  in  a  Bulftr.  186,  The  King  and  Men  v. 
^ooley, '  proves  the  conftru6lion  to  have  been 

4  favour* 
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favourable.  Jenk.  Cent,  cafe  15,^-  284. 
*^' A  private  brewer  is  not  within  the  ftatute* 
Keilwey  96.  pL  6,  proves  the  ftatute  ought  to 
be  taken  ftriftly,  being  penal,  and  in  dero- 
gation of  the  comnnon  law.  And  Judges 
have  difpenfed  with  the  rigour  of  it  as  in 
Foth's  cafe,  1  Salk,  67.  where  feven  years 
apprenticefhip  beyond  fea,  though  without 
binding,  was  holdcn  fufficicnt.  So  ^een  v. 
MaddoXy  2  Salk.  613.  S.  P.  accordingly,  and 
the  Court  there  call  this  ftatute  5  Eliz.  a 
hard  law,  Comberb.  254.  Re^c  v.  Goller,  per 
Eyre  Juftice,  one  brother  living  with  another 
feven  years  (at  the  trade  of  a  tallow  chandler) 
though  not  bound,  may  fet  up  the  trade, 
I  Mod.  26.  p/.  69.  Dominus  Rex  v.  7'arnitb, 
proves  too  that  this  ftatute  ought  n6t  to  be 
extended  further  than  necellity  requires. 

Now  it  is  not  found  by  the  prefent  fpccial 
verdlft,  in  the  affirmative,  **  That  this  man 
has  occupied,  ufed,  and  exercifed  the  trade  :^' 
but  it  is  found  (on  the  contrary)  negatively^ 
*^  That  he  has  not  interfered  in  its  but  it  was 
"  wholly  carried  on  by  Coxe.**  And  Hob. 
1298.  fays  the  rule  is,  "  That  affirmatives  in 
^^  ftatutes  that  introduce  new  laws,  imply  a 
"  negative,  fcf^."  Howcvtr  here  is  an  ex* 
prefs  negative. 

Thirdly, 
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Thirdly,  with  regard  to  the  cafes  cited-— 
As  to  Rdx  V.  Driffield^  whatever  was  found 
in  the  affirmative  in  that  cafe  is  found  in  the 
negative  here.  And  as  to  the  cafe  of  Hobbs 
V.  Toungy  there  was  no  partner  fkilful  in  the 
trade  but  only  Jervants:  whereas  here  is  a 
fldlful  partner  to  conduft  it ;  and  the  fer- 
vants  are  employed  to  fet  to  work  by  this 
partner i  who  is  ikilfiil ;  and  are  not  employed 
and  fet  on  work  by  the  defendant. 

Then  he  added  (fourthly)  fome  arguments 
Mb  inconvenientu 

Firft,  this  will  affedl:  all  great  undertak- 
ings, for  it  feldom  happens  in  fuch  great  un- 
dertakings that  all  the  partners  are  duly 
qualified,  in  ftriftnefs.  So  likewile,  it  would 
afFeft  all  cafes  where  infants  and  trujlees  are 
intitled  to  (hares  of  profitable  trades.  So 
where  creditors  have  fliares  in  them. 

And  apprenticejhips  in  great  breweries  arc 
not  in  faft  ufual  or  quftomary. 

Mr.  Morton^  in  reply,  premifed,  that  the 
mlc  of  conftruftion  upon  this  Aft  muft  be 
Uniform,  with  regard  to  all  the  trades  within 
it:  and  breweries  cannot  be  diftinguilhed 
from  the  red. 

In 
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In  anfwcr  to  Mr.  BiJhof%  argument,  he 
obferved, 

Firft,  It  is  of  no  importance  what  was  the 
right  before  the  ftatute :  the  ftatute  was  made 
exprefsly,  to  reftrain  fuch  right  in  future,  for 
the  good  of  the  public. 

Secondly,  He  faid,  he  did  not  want  to 
exietiit  t\i\%  law  J  this  cafe  is  fully  and  com- 
pleatly  wiibin  it  without  draining  it  at  all. 
And  the  conflruftions  that  Mr.  Bijhop  calls 
favourable,  in  the  inftances  which  he  has 
cited,  are  no  more  than  juft  and  reafonablc, 
upon  the  circumftances  of  the  relpeftivc 
cafes  in  which  they  were  made. 

Thirdly,  As  to  the  ncgziiYt-^finding  in  the 
prefent  cafe,  it  amounts  to  no  more  than 
*'  that  this  man  did  not  mind  his  hufinejs  j"" 
(which  the  other  partner  did).  And  as  to 
fetting  to  work,  it  is  plain  that  Coxe  is  fet  to 
work  by  Chafe :  and  virtually  he  fcts  all  the 
fervants  to  work.  Indeed  Coxe  is  here  both 
a  journeyman  and  a  partner  to  Chafe,  for 
Chafe  pays  him  as  a  journeyman,  and  bcfidcs 
that  gives  him  a  fliare  of  the  profits,  and  my 
Lord  Cb.  J.  Holt's  opinion  in  the  cafe  of 
Hoiis  and  Toung  is  quite  applicable  to  the 

prefent  cafe. 

Fourthly, 


Pdik^Y.  He  efldoaVourc^  to  j^ew  th»t 
tlie  Gooftruing  dus  xnaii  to  ibe  withifi  the  pjc^- 
kialcy  t>f  the  ftatute^  could  ao.t  b$  ^t^ceflded 
With  any  fort  of  incohvenience ;  therefore  he 
prayed  jjudgment  for  the  plaii^ifl 


As  this  wiks  the  Bm  ^jgpumfeni^  ^  i^a$  ex^ 
pe&ed  (as  of  co^irfe)  that  it  would  be  argued 
Again :  byt  Lord  Mansfiild  gave  Jiis  opiDioii 
imtnedlacely}  rp  the  folio wiog  effed:: 

Lord  Mansfield^ — ^Wherc  we  have  nd 
iloilbt  we  ouglic  Ikot  to  put  the  parties  to.  the 
delay  And  cxpence  Qf  l  farther  argument  i 
nor  leave  other  pecfiios  wtho  may  be  intc^ 
relied  in  the  determination  of  a  point  fo  ge^ 
neral^  unhece0arily  undeir  the  anxiety  of 
fuipence. 

The  defendant  is  to  (hare  the  prtifits  wich 
fkxi  in  nnoieties,  nd  is  liable  to  th<i  debts 
of  the  partneriSiip :  but  it  is  pofiiivefy  and  \k'^ 
prefsly  found  ^*  that  during  all  the  tiitie  charg- 
**  ed  bt  never  afted  in  cr  exercifed  f  j&r  traded 
He  was  not^  by  the  terms  of  hi&  agreement^ 
to  aft  in  the  trade^  the  other  paittler  was  to 
do  the  whole>  ^d  h^d  a  particular  falaly  on 
that  account.  It  is  not  found \that  either 
Caxt  or  any  fervant  under  him  was  fet  tol 
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work  hy  Chafe ^  nor  that  Chafe  did^wy.aff 
whatever  of  exercifing  the  tr-ade^  he  wa^/onif 

€onccrntd lathe projlt^  ,    » 

* 

Now  thoi5gft  this  may  ba  to  hme  furpe/e9 
exercifing  a  trade  in  refpeft  of  third  perfons 
Who  deal  with  the  partnerfhip  as  credkors 
4nd  within  the  meaning  of  the  ftaintes  con^ 
ierning  bankrups,  yet  the  prefent:queftion  ia^ 
^Whether  it.  be  exerdfing. the  tirade  coci* 
irary  to  thisad?"' 

r 

I  think  Nf  r.  Bijbop  has  laid,  hrs  foundation 
frght^-^againil  extendiog  the  penal  prohibition 
beyond  the  «xprefs  letter  of  die.  £i:atuce» 

rft;  This  is.  a  pmal^hw.* 

idly.  Itharejlraint  of  natural  x\^t.  And 


«       • 


*  •  f 


jdly.  It  is  contrary  to  the  general  right^j 
l^vea  by  the  common  law  of  this  kingdom. 

I  will  add^. 

4thly.  The  policy  upon  which  the  Aft  was 
made/  is  from  experience  become  doubts 
ful.— Bad  and  unfkilful  workmea  are  rarely 
proiecuted. 

This 


Binttiil  ti 

^h\s  i&  was  made  caFly  in  th^  reign  of 
Qiieen  Elizabeth.  Afterwardsy  when  the 
great  number  of  manufadlurers  who  took  re-* 
fuge  in  England  from  the  Duke  of  /1lva\  per^ 
fecution  had  brought  trade  and  commerce 
with  them,  and  enlarged  oUr  notions,  the  re« 
ftraint  introduced  bj  this  law  was  thought  To 
unfavourable^  t)iatin  33  Eliz.  in  the  Exche-^ 
quer  (4  Le(m.  9  PI.  39.)  it  was  conftrued 
away  s  for  it  was  holden  dearly  by  the  judges 
la  that  cafc)  which  conftru&ion  howevcfr  I 
take  not  to  be  law  H(n^y^  '^  That  if  one  hath 
^'  been  an  apprentice  for  (even  years  at  any 
*'  one  trade  mentioned  within  the  fiiid  ftatute^ 
**  he  may  exercife  atrf  trade  named  in  it^ 
''  though  he  hath  not  been  an  apprentice 
^  to  it." 

Ail  thefe  bbfervations  only  Ihew,  ^^  That 
^<  this  z&y  as  to  what  enforces  the  penalty  of 
^  it,  ought  to  be  tzktn  ftriSly  i*  and  accord- 
ingly  the  conftruAions  made  by  former  judges 
have  been  favourable  to  the  qualifications  of 
the  perfons  attacked  for  exercifing  the  trade^ 
even  where  they  have  not  affualfy  ferved  ap-» 
prenticefliips.  They  have^  by  a  liberal  ijoter^ 
pretation,  extended  the  qualificaiions  for  exer^ 
cifing  the  trade  much  beyond  the  letter  of  thft 
aft}  and  have  confined  the  penalty  and  prohi-- 
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hition  to  cafes  preci/cly  ixiUbin  the  exprefs  let-^ 
ter«  Let  us  confidirr  whether  the  pr^Jent  ea^ 
be  wtthia  the  letUr  or  even  the  nteanm^%f  thi^ 
aft. 

The-  general  foliey  of  the-  a6t  was  to  haiv 
trades  earned  on  hy  per-fons  who  had  Jkill  i» 
them. 

Now  Kerr  this  perfonal  (kill  ofthe  deftnd- 
ail't  makes  no  r^^/  difieFence  in  the  cafe  s  fott 
ihe  perfon  who  is  (kilful>  a£ls  every  things 
and  receives  no  direSlkns  from  this  man  i  Ha 
neither  d4d^  nor  wasr  to  intorfere.^ 

The  cale  ofHokis  and  Toung.  is  not  parallel 
There  the  diefcndant,^  2l  Jingle  man,  dircftecB 
die  whole  trade  \  was  the  majier  j  and  direSle£ 
all  the  fervants  as  between  mafier  i^ndfervanf^ 
no  doubt  it  is  the  majier  who  carries  on  the 
trade,  and  not  tbejervant.  But  mBobhs  and* 
Toung  there  was  no  partnerjhip ;  nor  (what  i$- 
the  diftinguifhing  charaftcr  of  the  prcfent 
cafe)  a  mere  naked  Iharing  of  the  profits,  and 
rifqueing  a  proportion  of  the  lofs ;  without 
his  afting  or  dircfting  at  allj.  in  any  naanner 
whatfoever^ 


In 


9fi  many  confiderable  undertakings,  it  is 
abfol«tely  neceflary  to  take  in  perfons  as  part- 
ners to  fharc  th^  profits  and  rifquc  the  loft. 
And  dic^  general  ufage  and  f)ractice  ofmatv- 
icind  ought  to  have  weight  in  determinations 
of  this  fore,  affecting  trade  and  commerce, 
and.  the  manner  of  carrying  them  on*  It  is 
•Tiotoriotss  that  many  p^rtnerftiips  are  entered 
anto,*upon  the  foundation  of  one  partner  con- 
vibating  induftry  and  fkiU,  and  -the  other 
.4iioneT«  Many  great  breweries  and  othor 
•trades  have  been  carried  on  for  the  benefit  oF 
infants  and  rcliduary  legatees,  under  the  di- 
reAion  af  theCourt  of  X5hanccry.  "Now  if 
the  plaintiiF's  conftruftion  was  to  hold,  the 
<wkole  direftion  and  decree  of  the  Coua  of 
Cbanccry  was  trontrary  to  law,  and  to  an  ex- 
prefs  ad  of  Parliament.  So  -it  is  likewife 
praftifcd  in  other  great  trades.  The  late  Mr. 
'Child  direftcd  his  bufinefs  of  a  ianker  to  be 
'Carried  on  for  the  benefit  of  his<:hildrcn  and 
-other  perfons.  Many  other  inftainces  might 
he  mentioncA  It  would  introduce  the  ut- 
tnofl:  confufion  in  affairs  -of  trade  and  'com- 
merce, 4f  this  canftruaion  fliould  prevail 
On  ^totber  han^,  I  fee  no  inconvenience. 
3t  is  exaftly  the  fame  thing  as  to  the  itrade  in 
•every  iota^  *"  whether  this  partner  has  or  has 
''^iKXticrvcd  an  ^pprenticcfhip.*'     Xbereforc 
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I  think  the  defendant  mi  liable  to  the  fenattf 
of  5ch  Eliz* 

Mr.  Juftice  Denifo9i  faid  that  this  was  a  new 

cafe.     For  though  the  cafes  of  Rex  v.  Drif- 

Jieldy  and  Adcock  v.  dle^  were  indeed  before 

the  Cointj  yet  ^^  opinioH  was  delivered  in 

either  of  thofe  cafes. 

He  concurred  that  it  was  not.zn  txercife  of 
trade  within  5  EUz.  The  true  intentof  that 
aft  was,  that  no  man  ihould  exercifg  any  of 
thofe  trades,  unlefs  he  hzd  Jiill  in  them.  It 
has  never  been  extended  by  any  liberal  con-> 
ilruftion  of  it,  in  point  of  cnforciog  the 
penalty.  And  the  prefent  queftion  is,  "  whe- 
ther this  man  has  exercifed  the  trade,  within 
the  meaning  of  it,  fo  as  to  be  liabU  to  the 
penalty  r 

Now  it  is  here  found,  *'  that  he  never  did 
intetfere  in  the  trade  himftlf.^*  In  the  cafe  of 
Hobbs  V.  Toungy  the  defendant  was  the  fuper-> 
intender  of  the  work,  and  did  exercife  the 
trade,  without  having  any  Ikill  in  it.  And 
this  is  the  point  in  quefiion^  and  the  principal 
determination  in  that  cafe  of  Hebbs  v.  Toung^ 
whatever  elfe  might  drop  from  the  Judges 
in  giving  their  opinioa.    But  here  the  dc- 

fcndani 


ffcnaant  never  meddles  at  all,  but- leaves  sdl  the 
management /^o  a.  partner  who  had  (kiU  i  he 
ihimfclf  neoer  aOed  in  carrying  on  ihetra4c 

It  may  be  faid  infleed,  «  that  a^j^is  Via- 
•««  ble  to  the  fiatnies  if  bankrupts"  True;; 
but  the  <:onftruftiQns.  of  tbeje  afts  naade  for 
the  bencat  of  the  bankrupt's  creditors,  is  ve- 
ry different  from  the  conftrudion  of  this  ^o- 
itUitery  .ind  penal i&.i  which  oi^1»t  to  receive 
^Jri3  conftcuftioa  in  jxiint  of  exteading  the 

Therefore  for  thefe  reafons,  anS.  thoTc 
^ivcn  by.  the  Lord  Chief  Juftice,  he  held, 
•**  thzt&iis  vf^S'^wtex^cJ/tf^  the  trade  withm 

•«  the  z&:" 

Mr.  Juftice  Fofier  concurred;  and  fai3, 
he  had  prepared  himfelf  to  give  his  reafons 
at  large-i  hut  as  the  Lord  Chief  Juftice  had 
^nc  through  them  fo  fully^  and  inTorced 
them  in  fodear  and  ratisfaAory  a  manner^ 
he  would  x>nly^  in  general^  declare,  his  concur- 
rence. 

Mr.  Juftice  Wilmcft  was  t)f  (he  fanne  opimofw 

JBf  the  Cour^  unanimoufly  judgment  was 
£iyeQ  for  the  defendant. 
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CftAPTER    V. 

N  this  chapter  I  am  to  treat  ofJp^iaT 
partnerlhip,  in  contradiftin^ion  to  (udi  as 
is  general.  Throughout  the  common  occur- 
rences of  trade  and  merchandize,  partnerfhip 
becomes  fpecial,  from  fome  peculiar  circum* 
ilances  which  arife  out  of  the  nature  of  th^ 
contraft>  or  the  condition  of  the  parties  con- 
tracting, and  it  is  ufually  contra^ed  for  a 
particular  concern^  or  for  a  lingle  dealing  or 
tranfaCtion. 

In  many  parts  of  Europe,  conGned  and  Ii<> 
miced  partnerships  are  contrafted  and  allow- 
ed,  provided  the  parties  have  fuch  agree- 
ments entered  on  a  regifter ;  and  the  rifle  of 
Jofs  in  fuch  cafe  is  very  frequently  limited 
and  confined  to  one  fide  only,  and  ufurious 
interefl  may  confequcntly  be  received  without 
incurring  any  rifk :  to  remedy  which  fuppofed 
evil  in  this  country,  lin^ited  partoerfhips  have 
been  difallowed  in  our  courts  here ;  for  in 
^niknd  the  rule  is  iaid  to  be  ^^  that  if  a 

^  H.  Blac.  37. 
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partner  fliares  in  the  advantages^  he  Ihall  atfa 
Ihare  in  all  the  difadvantages  of  the  partner^ 

Ibip  concern. 

« 

>  This  fubjeffc  appears  to  have  been  difcuflTed 
by  writers  upon  the  civil  law,  and  a  queftion 
hath  arifen.  If  A,  and  B*  (houid  covenant  be«- 
tween  themfclves  that  A.  fhould  receive  two 
parts  of  the  profit,  and  bear  but  a  third  of  the 
lofs,  and  that  B.  fliould  bear  two  parts  of  the 
lols,  and  receive  but  a  third  fhare  of  the  pro- 
fit^ whether  fuch  an  agreement  ihould  be 
binding  ?  Soaie  have  been  of  opinion,  that 
fuch  a  covenant  was  contrary  to  the  nature  of 
partnerfliip,  and  ought  not  therefibre  to  be  ra-- 
tified ;  but,  ^  di0erent  opinion  feems  to  have 
prevailed,  and  for  this  reafon,  becaufe  the  la-* 
bour  of  fome  is  fo  highly  valuable, .  that  it  is 
but  juft,  that  they  (bould  be  admitted  into 
partnerlbip  upon  the  mofl:  advantageous  con  « 
ditionaif  Another  opinion  hath  alfo  obtained 
amoogft  them,  namely,  that  a  partner  may 
by  agreement  uke  a  fhare  of  the  proSt,  and 
not  be  accountable  for  any  part  of  the  lofs  ;: 
and  it  is  faid  that  this  might  be  done  equi^ 
tably:  but  then  it  mud  be  fo  underfl:ood„ 
that,  if  profit  accrues  from  one  fpecies  of 
things  and  lofs  from  another,  only  what  re-*- 
mains,  after  the  lofs  is  compenfated,  fhall  b^ 

looked 
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tooked  upon  as  profit.  Yet,  atrcording  to  tlic 
conftruftion  of-  our  laws  at  the  prcfent  day, 
ic  .appears  to  be  the  received  opinion,  that, 
in  order  to  confticuce  a  partnerihip,  though 
■ever  lb  fpecial  in  its  nature,  a  communion  of 
fvofix  and  lofs  is  eflfential:  and  the  (hares 
fnuft  "be  joint,  though  it  is  not  neceflary  thrt 
t!hey  ftiould  be  equal  *>^ 

Partnerfhip  may  be  laid  to  be  fpecialj 
vAitfL  it  is  contraftcd  for  a  {)articular  concern 
or  for  a  fmgle  dealing  or  tranladion,  as  by 
part-owners  of  fliips;  and  for  a  fingle  voyage 
under  a  charter-party  which  is  an  agreement 
by  indenture,  whereby  •  the  ownei^,  mafter 
and  freighters  of  a  fhip  covenant  with  eadh 
other,  that  fuch  a  Ihip  fhali  be  iit  and  ready 
to  fail,  take  in  fuch  and  fuch  lading,  carry 
and  tranfport  the  fame  to  fuch  place  or  places, 
in  confideration  whereof  the  freighters  or 
merchants  are  to  pay  fo  nnich,  i?x.  and  fuch 
charter-party  being  a  covehant  or  agreement 
for  that  particular  voyage,  fhall  be  conftrued 
according  to  the  intention  of  thie  jparties^  and 
the  ufual  cuAom  of  merchants  ^» 

m 

b  H.  Black.  4^. 

p  2  Vent.  196.  Style  13J.  a  Show.  384-.  PaUn« 
39jj.    2  Roil.  Abr.  248.  pi.  la.    Pop.  16 1. 
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Spscial  indentures  of  co-parthtrfliip  arc 
often  executed  by  merchants,  as  part-owners 
of  a  (hip<li  without  which  fpecies  of  partner- 
ihip,  the  commerce  of  this  ifland  muft  be 
trifling  indeed ;  for  it  is  by  fuch  means  that 
we  are  enabled  to  embark  in  and  carry  on 
foreign  tfade>  which  renders  us,  rich,  honour- 
able, and  great ;  that  gives  us  a  name  and 
cfteem  in  the  world  s  that  makes  us  mailers 
of  the  treafures  of  other  nations  and  coun- 
tries, and  begets  and  mainuins  our  fliips  and 
/camen,  the  walls  and  bulwarks  of  our  own 
iiland. 

« 

And  this  fpecies  of  co-partner(hip  is  not 
conftituted  by  executing  of  indentures  folely, 
but  part-owners  of  a  fliip  may  become  ib 
cither  by  building  or  purchafing  their  velTels^, 
wd.  if  the  property  is  diftributed  annong  fe« 
vera],  the  major  part  of  them  may  let^che 
ibip  out  to  freight  againft  the  confeat,  thougb 
not  without  the  privity  of  the  minor  C. 

Part-owqers  arc  tenants  in  common  of  a 
ibipE;  and  both  by  the  common  law  of  thta 

^  Vide  Paul  v^  Birch,  2  Atk.  622.  ^ 

•  MoHoy  313.    Beawes  53. 
i  Trin.  9  WiU.  j,  i  M,  Raym*  235. 
i  Mollpy  309. 
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Kalm,  and  the  maritime  laws,  k  is  provided, 
cbac  in  cafe  a  (hip  be  taken  away  or  the 
owners  difpoflefied,  they  may  mffiotain  an 
a&ion  of  trover  and  conirerfion  for 'an  Sth,  a 
i6th,  or  any  ocker  pare  or  fhare  of  .the 
fame. 

Thus,  in  an  a6Uon  on  the  cafe,  the  pJaia- 
tiff  declared  that  he  was  owner  of  the  i6th 
part  of  a  fh\p,  and  the  <defendant  owner  of 
another  i6th  part  of  the  fame  (hip,  and  thac 
the  defendant  fraudulently  and  deceitfully 
carried  th€  faid  0^\p  ad  hca  it atif marina^  and 
difpofcd  of  her  to  his  own  ufe,  by  which  the 
plaintifF  loft  his  i6th  part  to  his  damage; 
^fld  on  Not  Guilty  pleaded,  a  verdift  was 
found  for  the  plaintifF,  but  It"  was  afterwards 
moved  in  arrefl  of  judgment,  that  the  aftion 
did* not  He,  fortho^it  be  found  deceptive, 
yet  this  did  not  help  it,  if  the*  aAion  did  not 
lie. on  the  fubjeft  matter;  and  here  they  are 
tenants  in  common  of  the  fhip,  and  by  Lit'- 
tletou^  between  tenants  in  common  there 
is  not  any  remedy,  and  there  cannot  be  any 
fraud  between  them,  beoaufe  the  Jaw  fup- 
pofes  a  tru{l:  and  confidence  betwixt  them  i; 

« 

^  Litt,  r.  323.  I  Inft.  199.  b,  200.  a. 
»SaJfc.  290.  S.F.  Salk.  592. 
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md  vapen  (hfi{e  reaibiis.  jiudgment  was  givco 
quoJ  qiuriins  nil  capiat  per  hittam  K 

Part-owners  are  not  obliged  bjr  law  to> 
continue  dietr  padio»  or  partnerlbif)  widiouc 
fundering ;  but  yet  if  the;  will  funder,  she 
law  marine  requires  fonne  tonfiderations  to 
be  performed  before  they  can  do  fo.  And 
therefore  tf  the  ibip  be  newly  built  and  never 
yet  made  a  voyage,  or  »  newly  bought,  ii%e 
ought  to  be  fubjed  to  one  voyage  upon  the 
€om<noA  out-read  and  hazard,  before  any  of 
the  owners  iSiall  be  beard  to  funder  and  difl 
charge  tllcir  parts  1  j  but  by  thelaws  of  Eng^ 
land  fiit  ^vfn^Ts  may,  before  aoy  fuch  voyage^ 
fell  or  tranfmit  their  tight. . 

Where  thirty-feven  part-owners  of  a  fiiip 
would  fend  her  a  voyage,  but  two  or  three 
of  the  Oth«r  parirowners  would  not  conient  m. 
Upon  ^ieh  the  Admiralty  took  ftipulation 
tn  natutje  .of  recognizance  of  the  thirty-fevcn 
for  iecurity-for  the  iafr  bringing  back  of  the 
fhip.  And  tlie  ibip  b^ing  loft^  the  two  or 
three  piart^wners,  who  oppoied  the  voyage 
Jihefled  upon  this  ftipulation  again&  the  thirty- 
it  Rtynu  15.  S.  P.  i  Lcvinz  29.  i  KeeUe  38.  ^ 
Leon.  2z8, 

J  Molloy  de  Jnr.  Mar.  p.  310.  f.  y 

m  I  I#d.  Raym.  235,  Trin.  Term  9  W.  3. 
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fcven.  Upon  which  they  moved  for  a  pro« 
hibicion.  But  it  was  denied  i  for  pir  curiams 
though  by  the  law  of  England  two  or  three 
partK>wners  may  hinder  the  others^om  fedd* 
ing  the  fhip  a  voyage  without  their  confenti 
yet  the  law  of  the  Admiralty  is  otherwife. 
Becaufe  there^  for  the  encouragement  of  na- 
vigation, the  Court  of  Admiralty  will  permit 
the .  ibip  to  make  the  voyagej  upon  fecurity 
given  to  bring  her  back  fafe.  For  it  is  rea- 
fonable  that  the  others,  who  oppofe  the  voy« 
age»  fliould  have  fame  fecurity  for  their  £hip« 
Then  tf  the  (hip  be  lofl:>  it  is  iit  the  peril  of 
the  adventurers,  and  they  Ihall  be  fuable 
upon  their  ftipulation  by  the  others  ki  the 
Admiralty  court;  fince;  it  is  not  doubted^ 
but  the  Admiralty  may  cake  ftipulations. 

^  If  one  of  feveral  part*owners  of  4i  fhip  ob* 
jefts  to  a  voyage  the  others  propofe  m^ing^ 
lie  may  by  proceft  out  of  the  Admiralty  arreft 
the  (hip,  and  compel  the  other  part-owners 
to  give  fecurity  for  her  (afe  return.  Lamhert 
V.  Acretrte  n.  Several  [part-owners  of  a  (hip« 
Some  of  them  were  defirous  that  the  (hip 
fhould  go  to  fea,  and  others  of  them  would 

&  X  Lord  Rayn^.  223.  S.  P.   Str,  89^.  Fitsg.  197. 
.1  Wiir.   loi.    Raym.  78.      1  Kek  38.     2  Lev.  29. 
Litt.  r.  323.    Co.  Litt.  200.  a.  S.  P.  Via.  Ab«  338. 
pi.  12. 
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jBOCcoalent*  Upon  which  they  procure  the 
fhip  to  be  arpcfted  by  process  out  of  the  Ad- 
miralcy,  and  compelled  thofe  who  intended  to 
fend  the  (htp  a  voyage^  to  eqter  into  recogni- 
zance in  tke  Admiralty^  conditioned  that  the 
ih^ihould  i^fely  returnv-  After  whlcb  the 
ihip  begai^  a  V9yage,  ia  which  ihe  waa^  loft. 
And  upon  this  the  perfons^  who  yirere  bound 
for  thefafe  returaof  the  fhtp»  were  fiied  io 
the  Admirdty*  Upon  which  a  motion  was 
QU^^y  io  the  Court  of  King's  £ench,  for  a 
^<ol}ibitioa}.  i»  Becaufe  the  recognizance  not 
being  19  ^ture  of  a  ftipu}ation,  the  AdaiiraU 
tyhad  not  power  to  coippel  the  party  to  en^. 
tcF  into* it.  0^  Becaufe  this  fuit  being  ia 
qature  of  debt  upon  a  recognizance^  the  Ad^* 
sniraliy  had  -  not  cognizance  of  it.  But  the 
prohibition  was  denied  by  the  CouA  (abfente 
Holt  Chief  Juftiqe)  becaufe  this.fuitis  between 
the  part-owners  of  the  fhip,-  and  the. properqf 
is  adniit(ed^  and^therefpreitis  property  conur^ 
labile; thee;.  >2*  If  the  Admiral(;y  had  not 
power,  to  take. fuck  recognizancesj, all nayigar 
tipn  piuQ  ^  obdrudedj^  if  one  obltinate  part-- 
owner.would  not  confent^  that  the  (hip  fbould 
make  a  voyage ;,  aii^  e  ^ontray  it  is  very  rea^ 
fonable  that  he  have  fecurityo,  that  the  (hip 

•.  A  fait  may  be  maintained  in  the  Admiralty  on  fuch 
fecQricy.  Ld.  Raym.  235.  ace.  6  Mod.  162.  i  Barn. 
K,  8.415,    R«  coat.  Carth. 26.  Comb.  109.  Holt  647. 
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fhall  return  in  fafety,  fince  he  does  not  Cofl' 

fcnt  £0  the  voyage. 

} 

By*  the  common  law  as  applied  to  part« 
owners,  each  of  them  is  po]9e!Qcfd  per  my  ei 
per  touty  (that  is)  of  tjie  whole  aad  every  ptrt, 
and  cbnfequently  have  a  power  to  enter  and 
detain  the  fkip,  even  though  it  be  in  hindranee 
or  obftrudion  of  a  voyage.  And  this  law  is 
recognized^  by  the  courfe  and  ufage  of  the 
Admiralty  Court,  in  cafes  of  difagreemenC 
among  part-owners*  Neverthelefs  fuch  ri^ 
cannot  exrfl:  after  the  other  part*owners  have 
given  fecurity  according  to  the  courfe  of  the 
Admiralty  Court. 

Thuft£  if  there  are  iivera;!  part-owners  of 
a  (hip,  and  the  major  part  of  them  are  for 
fending  her  a  voyage  to  fea,  to  which  the  reft 
difagree;  whereupon,  according  to  tlic  eom- 
mpn  ufage  in  fucH  cafes,  the  grcHter  number 
fuggcft  in  the  Admiralty  Court  the  difagree^ 
ment  of  their  partner,  and  then  according  to 
their  ufage  there,  they  order  certain  perfons. 
to  appraife  the  (hip,  who  accordingly  fet  a 
value  thereon ;  and  then  tlie  major  part  Who 
ag;reed  to  the  voyage,  enter  into  a  recogni-' 

p  Carth.  26.    Hard.  473.  S.  P*    6  Mod,  162.  S.  P« 
Vide  6  Mod.  12,  26^79. 
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eanccj  %hetcin  they  bind  themfelves  joindj^ 
and  feveralJy,  to  the  diikgreeing  parties^  in  a 
fum  proportionable  to  their  (hares,  according 
to  the  value  fet  by  the  appraifers,  to  (ecure 
the  fliams  in  the  (hip  of  thofe  who  difagrc^ 
to  the  voyage,  againft  all  adventures ;  though 
there  can  be  no  fuit  on  this  agreement  or  fti- 
pulation  in  the  Admiralty  Court,  the  contraft 
being  made  on  land,  and  therefore  of  tempo- 
ral conufanee ;  Vet  a  fpecial  adioo  on  the  ca(e 
lies  for  the  violation  thereof  at  common  law; 
fo,  that  if  there  be  fcveral  part-owners  of  a 
fhip,  and  fome  of  them  re(ufe  to  navigate  the 
(hip,  or  to  fend  her  to  (ea ;  thofe>  who  trt 
willing,  may  compel  the  others  in  a  Court  of 
Admiralty,  on  giving  fircurity  to  anfwer  for 
the  (hip  in  cafe  (he  be  loft;  alfo  if  a  partner 
diflikes  the  voyage,  but  dOes  not  extmhly 
prohibit  it,  and  the  (hip  is  loft  in  the  voy%gje^ 
he  (hall  have  no  recompence  for  his  parts  but 
if  the  Aip  return,  he  (hall  have  an  account  for 
what  is  earned,  and  it  (hall  be  intended  a 
voyage  with  his  confent,  without  an  e^pre(& 
prohibition  proved. 

Soq^  four  joint-owners  ih  a  (hip;  three 
will  navigate  the  (hip,  the  fourth  will  not ; 

t  Skin«  23Q«    2  CbaRi  Ca.  56. 
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the  courfc  is  to  go  into  the  Admiralty^  tnd 
there  give  fccarity  to  anfwcr  for  the  Ihip  if 
file  be  loft^  and  then  ihey  fhall  be  difcharged 
^gainft  the  other.  If  one  diflike  the  voyage» 
and  doth  not  exprefsly  prohibit  navigating  the 
Ihip,  and  the  (hip  go  the  voyage,  and  is  loft, 
in  fuch  cafe  he  (hall  not  be  anfwered  his  part  s 
but  if  the  (hip  return,  he  (hall  have  an  ac- 
count, for  what  is  earned,  and  it  (hall  be  in* 
tended  a  voyage  with  his  confent,  without  an 
exprefs  prohibition  proved.  As  if  four  te- 
nants in  common  of  land,  one  or  more  (lock 
the  land,  and  manage  it,  the  reft  (hall  have 
an  account  of  the  profits ;  but  if  a  lofs  come^ 
as  if  the  (heep,  &c.  die,  they  (hall  bear  a  part. 
Per  North  Lord  Keeper. 

JbMr*owners  being  tenants  in  common  of  a 
(hip  r"  If  t)ne  tenant  in  common  dtftroys  the 
*^  thing  held  in  common,  the  other  may  have 
*'  trover  againft  him  for  it,  for  that  is  a  Mai 
"  conver(ion  co  his  own  ufe  of  what  he  had 
"only  a  part r." 

So  8,  where  one  part-owner  of  a  (hip  took 

her,  and  fent  her  on  a  voyage  to  the  IFeJi^ 

JndUs^  where  (he  was  loft>  and  the  other 

t  Co.  Litt.  200.  a. 

*  Hil.  1  Geo.  I.  Bull.  N.  P,  34, 

owners 


6#flers  having  brought  an  a&ion  for  it.  Lord 
King  left  it  to  the  jury,  whether,  they  being 
tenants  in  common  of  the  (hip,  this  was  not  a 
deftru^on  by  the  defendant  ?  and  the  jury 
found  accordingly,  and  the  plaintiff  rcco* 
Yered» 

But  otherwife  in  the  cafe  of  partners  m 
trade  t ,  each  has  a  jpower  fingly  to  difpofe  of 
the  whole  parcnerihip  efie&s,  and  even  if  one 
of  the  partners  becomes  a  bankrupt,  yet  eve- 
ry aft  of  the  folvent  partner  without  know-* 
ledge  of  the  aft  of  bankruptcy,  as  in  making 
coniignments  or  fales  of  goods,  &c.  if  done 
Jwtdjlde  and  without  fraud,  is  good,  fb  that 
the  afljgnees  of  the  bankrupt,  partner  canhoc 
recover  by  this  aftion  the  goods  fo  difpo&d 
of  by  the  other ;  neither  if  tke4blvent.  partner 
afterwards  becomes  himfelf  a  bankrupt,  can 
the  afiignees  under  the  joint  commiflioa 
againft  both,  maintain  trover  againft  the  iond 
fide  vendee  or  confignee  of  the  partnerlhip 
effefts. 

As  to  the  mailer  of  a  ihip,  he  is  not  to  bb 
confidered  a  partner,  becaufe  he  hath  no 
property  either  general  or  fpecial  by  being 

«  Cowp.  445. 
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tonfBtuted  a  mafter^  buc  is  one  a>  wha,  lor 
his  knowledge  in  naTigatbii^  fidelity,  and 
difcretioflF,  hath  the  government  of  the  ihip 
eommittcd  to  his  care  and  managenacnc ;  yet; 
mafters  have  ufually  Ihares  or  parts  in  the 
veflel^.  And  the  law  confiders  a  mafter 
upon  all  occalions^  to  be  an  officer,  who  muft 
tender  and  give  an  account  for  the  whole 
charge  when  once  committed  to  his  care  and 
cuftody ;  and  upon  failure,  to  reader  fattsfac- 
tiotti  and  therefore  if  misfortones  happen, 
either  throu^  negligence,  witfulnela>  or  ig-* 
soranee  of  himfelG  or  his  marmers,  he  muft 
be  reiponfiUe*  And  he  is  eligible  by  the 
part-owners,  in  proportion  to  their  ftare,  and 
not  according  to  the  majority  y . 

And  in  the^afo  of  Pi//  v.  Gm'mi  z  ^  where 
a  mafter  of  a  fhip  brought  an  aftion  on  the 
cafe,  and  declared,  that  the  Ihip  w^  laden 
with  corn  in  fuch  a  harbour,  ready  to  fail^  for 
DMtxuki  and  that  the  defendant  entered  and 
feized  the  ihip,  and  detained  her,  fir  qmd 
impeditus  et  obfiruSiusfmt  in  viagio  $  and  it  wasr 
held  that  it  well  lay ;  for  though  the  mtSDx9 

• 

u  Hob.  1 1 .    Moor  91 S . 

*  Molloy  322. 

7  Molloy  310.     4lnftic.  14^ 

k  Salic  x^« 

ftjta 


l{«  lot 

has  not  ch^  property  of  the  ihipi  but  the  own- 
ersy  and  he  is  only  a  particular  officer,  and  cat| 
only  recover  for  his  particular  lofs^  yet  he 
may  bring  tfefpafs,  as  a  bailiff  of  goods  mzyp 
and  then  as  bailifl^  he  can  only  declare  on  his 
pofTeffion,  which  is  fu0icient  to  maintain 
trcfpals. 

If  the  mafter  of  the  (hip  takes  goods  on 
board  for  hire*  and  is  robbed  in  port,  he  muft 
anfwer  the  damage  i  otherwife  it  is  if  he  be 
robbed  by  pirates  on  the  high  &a,  for  then 
the  owner  muft  be  the  lofer  s :  for  if  he  un- 
dertakes for  hire  to  carry  the  goods,  the  com- 
mon law  cannot  look  ppon  him  in  a  difTerent 
afped  from  a  common  carriers  for  he  cannot 
be  looked  upon  as  a  mere  fervant  to  the 
owner,  but  rather  as  ah  ol&cer  of  the  Hiip^ 
and  to  fell  the  hna  pcritura^  which  is  beyond 
the  condition  of  a  fervant :  but  the  civil  law 
of  the  Admiralty  excufes  the  mafter  when 
robbed  by  pirates,  or  on  lofing  the  goods  by 
any  inevitable  accident ;  for  the  dangers  of 
the  fea  are  fo  ysLrious  and  fo  formidable,  that 

• 

a  mafter  ihall  not  be  underftood  to  undertake 
againft  them,  unkls  it  had  been  included  in 

«  1  Vent.  190,  238.  Raynii  210.  3  Kcbk  72*  iitf, 
135,  I  Mod.  85. .  2  Lev.  69.  S.  C.  More  and  Shee, 
3  Lev*  259.  S.  Cf  ciced  2  Lotd  Rayin.9i8« 
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the  cxprcfs  words  of  the  contraft ;  for  where, 
in  a  well-ordered  fociety,  a  man  undertakes 
for  the  cuftody  of  another's  property,  he  fe- 
cures  him  againll  all  lofs ;  but  where  a  man 
is  bound  to  encounter  dangers,  which  civil 
fociety  cannot  guard  againft,  he  muft  not  be 
fuppofed  to  undertake  farther  than  for  his 
care;  and  by  the  general  cuftom  of  com- 
merce, the  nperchant  is  the  perfon  who  runs 
the  rifk,  and  not  the  mafter  of  the  (hip ;  and 
it  is  the  merchant  alfo  who  makes  the  gain  of 
the  venture. 

And,  as  the  mafter  himfelf  is  anfwerable  in 

•  r 

the  foregoing  cafes ;  fo  likicwife  hath  it  been 
held,  that  the  owners  are  liable  to  the  freight- 
trsff  in  /efpeft  of  the  freight,  for  tne  em- 
bezzlements, &c.  of  the  mafter  and  mari- 
ncrsb. 

But  this  proving  a  great  difcoufiagement 
to  trade,  by  the  7  Geo.  2,  c.  15.  reciting  that. 
Whereas  it  is  of  the  greateft  confequcnce  and 
importance  to  this  kingdom,  to  promote  the 
increafe  of  the  number  of  fhips  and  vejOTels, 
and  to  prevent  any  difcouragement  to  mer- 
chants and  others  from  being  interefted  ajid 

h  Carth.  58,      2  Salk.  440.     3  Lev.  25  s*.    3  Mod. 
31*. 
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concerned  therein ;  and  whereas  it  has  been 
held. that  in  many  cafes  owners  of  Ihips  or 
veffels  areahfwerable  for  goods  and  merchan- 
dize fhipped,  or  put  on  board  the  fame,  al- 
though the  faid  goods  and  merchandize  after 
the  fame  have  been  fo  put  on  board,  Ihould 
be  made  away  with  by  the  matters  or  mari- 
ners of  the  faid  fhips  or  veflels,  without  the 
knowledge  or  privity  of  the  owner  or  owners, 
by  means  whereof,  merchants  and  others  are 
greatly  difcouraged  from  adventuring  their 
fortunes,  as  owners  of  fhips  or  veffels,  which 
will  neceffarily  tend  to  the  prejudice  of  the 
trade  and  navigation  of  this  kingdom ;  there- 
fore, for  afcertaining  and  fettling  how  far 
owners  <)f  (hips  and  veffels  (hall  be  anfwerable 
for  any  gold,  (ilver,  diamonds,  jewels,  pre- 
cious llOnes^,  or  other  goods  or  merchandise 
which  (hall  be  made  away  with  by  the  matter 
or  mariners,  without  the  privity  of  the  owners 
thereof,  it  is  enaftcd,  "  That  no  perfon  or 
*'  perfons  who  is,  are  or  (hall  be  owner  or 
*'  owners  of  any  (hip  or  veffel,  (hall  be  fubjeift 
"  or  liable  to  anfwcr  for,  or  make  good  to 
•'  any  one  or  more  perfon  or  perfons,  any  lofs 
*'  or  damage  by  rcafon  of  any  embezzle- 
**  ment,  fecreting  or  making  away  with,  (by 
"  the  matter  or  mariners,  or  any  of  them)  of 
^  any  gold,  (ilver,  diamonds,  jewels,  precious 

H  4  "  ftoncsj 
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^'flones,  or  other  goods  or  merchandiMi 
*'  which  from  ;iAd  after  the  a4th  of  Jwe^ 
^*  17  J4»  ihall  be  (hip|>edj  taken  ii^  or  put  oa 
^^  board  any  fliip  or  vefiel^  or  for  any  a£t» 
^'  matter  or  thing,  dami^  or  forfeiture  c^one^ 

^'  occalioned  Or  incurred  from  and  after  the  (aid 
<^  a4th  day  ^ijum^  i734»  by  the  laid  mafter 
*'  or  marioerS)  ot  any  of  theitt^  without  the 
^'  pririty  and  knowledge  of  fuch  owiner  or 
^'  owners,  further  than  the  ralue  of  the  (hip  ot 
^\  Teflfelt  with  dil  her  appurtenances,  and  the 
<^  full  amtnmt  of  the  freight^  due  or  to  grow 
5'  due,  for  and  during  the  voyage  wherein 
^'  fudi  embez^emcnt,  fecretiiig  or  niaking 
^^  away  with,  as  afbre£ud,  or  other  malverfa«- 
^*  tion  of  tht  mafter  or  marinel'S,  fball.  be 
^'  made,  committed  or  done  \  any  law^  ^c/"" 
And  J^El.  a.  it  is  further  enaded^  ^'  That  if 
*^  feireral  freighters  or  proprietors  of  4ny  fuch 
'^  gcrfd,  filver^  diamonds,  jewels^i  precious 
^*  ftones^  or  other  goods  or  merchandize^  (haU 
«c  fufier  any  lofs  or  damage  by  any  of  the 
^'  ineans  aforefald,  in  the  fan[)e  voyage,  and 
^^  the  value  of  the  Ihip  or  vd!bX  with  all  her 
^^  appurtenances,  and  the  amount  of  the 
•'  freight,  due  or  to  grow  due,  during  fuch 
«^  voyage,  (hall  not  be  fufficient  to  make  full 
^^  compenfation  to  all  and  twtvj  of  them, 
«  then  fuch  freighters  or  proprietors,  IhalJ  re-» 
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'^  ceiire  thoir  fatisfadlion  thereout  in  ^eragc> 
<'  in  proportion  to  their  refpedive  lofles  or 
^'  damages ;  and  in  every  fuch  cafe  it  (hall 
^^  and  may  be  lawful  to  and  for  fuch  freight- 
^'  ers  or  proprietors,  or  any  of  them,  in  be* 
^^  half  of  himfelf,  and  all  other  fuch  freighters 
^^  or  proprietors,  Or  to  or  for  the  owners  of 
**  fuch  (hip  or  vc(rcl,  or  any  of  them,  on  be* 
*'  half  of  himfelf^  and  all  the  other  part* 
••  owners  of  fuch  (hip  or  veflcl,  to  exhibit  a 
**  bill  in  any  court  of  equity  for  a  difcovery 
^^  of  the  total  amount  of  fuch  lofles  or  da* 
^'  mages,  and  alfo  of  the  value  of  fuch  (hip  or 
^^  veflcl,  appurtenances  and  freight,  and  for 
*^  an  equal  diftribution  and  payment  thereof 
''  atHongft  fuch  freighters  or  proprietors,  ia 
''  proportion  to  their  refpe£tive  lofles  or'  da^ 
^  maiges,  according  to  the  rules  of  equity/* 

«  Plt>vided,/j5.  3.  that  if  any  fuch  bill  (haU 

^'  be  exhibimd  by  or  on  the  behalf  of  the 

**  part-oiiTners  of  fuch  (hip,  the  plaintiff^  or 

**  plainti(Fs  (hall  annex  an  affidavit  to  fuch 

^  bill  or  bilK  that  he  or  they  do  not  collude 

^  with  any  of  the  defendants  thereto  j  and 

**  (hall  thereby  offer  to  pay  the  value  of  ftjch 

**  (hip  or  vc(rel,  appurtenances  and  freightt 

^  as  fuch  court  (hall  direfl;  j  and  fuch  court 

^  (hjdl  tbereuJ)on  take  fuch  method  for  af- 
^'  *^  certaining 
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'*  certaining  fuch  valuc^  as  to  them  Ihall  leem 
•*  juft  ;  and  fhall  dircdt  the  payment  thereof 
**  in  like  manner,  as  is  now  ufcd  and  praftifed 
•*  in  cafes  of  bills  of  interpleader.  Provided 
**  alfo,  JeSl.  3.  that  nothing  in  this  prefent 
«<  aft  contained  fhall  extend,  or  be  conftnied 
to  extend  to  impeach,  leflfen  or  difcharge 
any  remedy  which  any  perfon  or  perfons 
now  hath,  or  (hall  or  may  hereafter  have, 
againft  all,  every,  or  any  the  mafter  and 
^.  mariners  of  fuch  fhip  or  vefTel,  for  or  in 
refpedt  of  any  embezzlement,  fecreting  or 
^  making  away  with  any  gold,  iilver,  dia- 
monds, jewels,  precious  ftones,  or  mer- 
chandize (hipped,  or  loaded  on  board  fuch 
fhip  or  vefTel,  or  on  account  of  any  fraud, 
^^  abufe  or  malverfation  of  and  in  fuch 
*^  matters  and  mariners  refpe6tively,  but  that 
**  it  fhall  and  may  be  lawful  to  and  for  every 
•^  perfon  or  perfons,  fo  injured  or  damaged, 
^'  to  purfoe  and  take  fuch  remedy  for  the 
^  fame,  againfl  the  faid  mailer  and  mariners 
^'  refpeftively,  as  he  or  they  might  have  done 
before  the  making  of  this  adl," 


u 


u 


•  Under  which  ftatute  it  has  been  decided 
*that  where  a  large  quantity  of  dollars  had 
been  fhipped  on  board,  and  while  the  fhi^ 
lay  at  anchor  (he  was-boarded  by  a  numbet 

'of 


x>t  frclh-water  pirates,  who  robbed  her  of  the 
dollars;  that,  as  the  objcft  of  the  ftatutc  was 
to  proteft  the  owners  from  all  tfeachery  of 
the  mafter  and  mariners^  and  at  the  fame 
time  to  fubjeft  them  as  far  as  they  trufted  the 
mafter  and  mariners ;  that  it  was  neceflary  to 
prove  the  coUufion  or  affiftance  of  either  the 
'  mafter  or  mariners ;  therefore  in  this  cafc^ 
it  being  proved,  that  one  of  the  failors  had 
given  information  to  the  robbers  when  the 
dollars  were  brought  a-board,  and  got  a  ftiare 
of  them/  that  that  fatisfied  the  ftature. 

Thus,  m  the  cslCc  o(  Sutton  znd  Mitchel^^ 
which  was  in  the  nature  of  an  aftion  againft 
a  common  carrier,  and  it  was  brought  to 
recover  the  value  of  a  large  quantity  of  dol- 
lars, Ihipped  by  the  plaintiff,  on  board  the 
fbip  Elhi  bound  fronni  London  t(S  Hamiurgb,  . 
in  the  month  of  Oiloier  1784,  which  during 
the  night,  were  taken  by  force  from  on  board 
the  (hip  by  'a  number  of  frefh- water  pirates, 
as  Ihe  lay  at  anchor  in  the  Thames.  At  the 
trial  at  Guil'dbaUi'  at  the  Sittings  after  Trinity 
term  laft,  before  Lord  Mansfeld,  the  defend- 
ant's counfcl  retted  his  defence  upon  the  firft 
part  of  the  firft  fedtion  of  the  7  Geo.  II.  c.  15. 
ivhich  cna£t§;  that  no  pcrfon  or  perfons,  who 

^  I  Term  Rep.  18. 
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is,  arc,  or  fhall  be,  owner  or  owners  of  any 
(hip  or  veflcl,  (hall  be  fubjeft  or  liaUc  to 
anfwer  for,  or  make  good  to  any  one  perfon 
or  perfons,  any  lofs  or  damage  by  reafon  of 
any  embezzlement,  fecreting,  or  making 
away  with,  by  the  matter  or  mariners,  or  any 
of  them,  of  any  gold,  (ilver,  diamonds, 
jewels,  precious  ftones,  or  other  goods  or 
merchandize,  which  from  and  after  the  a4th 
oijune  I734>  Ihall  be  (hipped,  taken  in,  or 
put  on  board  any  (hip  or  ve(rel,  beyond  the 
value  of  the  (hip  and  freight.  And  evidence 
was  offered  to  prove,  that  one  of  the  mari- 
ners was  acceffary  in  the  robbery  by  giving 
intelligence.  But  Lord  Mansfield  was  then 
of  opinion,  that  the  word  embezzlement 
was  not  broad  enough  to  cover  this  tranfac- 
tion,  and  therefore  he  directed  tho  jury  to 
find  for  the  plaintiff  to  the  whole  amount  of 
the  dollars.  The  motion  for  a  new  trial,  by 
Mingayj  was  founded  on  the  Utter  part  of  the 
fame  fcftion  in  the  Aft,  the  words  of  which 
are  more  general,  and  comprehend  any  aft, 
matter,  or  thing,  damage,  or  forfeiture 
done,  occafioned,  or  incurred,  from  and 
after  the  faid  a4th  oijune  1734,  by  the  ifaid 
matter  or  mariners,  or  any  of  them,  without 
the  privity  or  knowledge  of  fuch  owner  or 
owners,  further  than  the  value  of  the  (hip  or 

veffel. 
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ytffcU  with  all  her  appurtenances,  and  the 
full  amount  of  the  freight  due/  or  to  grov 
due,  for  and  during  the  voyage,  (^c.  Bear^ 
aroft^  l4i^  and  Baldwin^  for  the  plaintiff^ 
took  notice  that  this  motion  was  founcjed  on 
an  affidavit  that  one  of  the  mariners  had  in- 
formed one  of  the  robbers,  that  if  he  would 
give  him  a  (hare,  he  would  inform  him  of 
the  day  on  which  the  money  was  to  be  fent 
on  board,  and  where  it  was  placed,  and  that 
the  lame  mariner  afterwards  fhared  the  fpbiL 
There  is  no  doubt  but  that  the  owners  of  a 
Ihip  are  liable  for  the  full  amount  of  every 
lofs  by  robbery;  and  the  only  queftion  here 
is  upon  the  7  Geo.  II.  which  fays,  that  the 
owners  (hall  not  be  liable  for  more  than  the 
value  of  the  ihip  and  freight,  in  any  cafe  of 
embezzlement  by  the  mailer  or  mariners; 
but  in  order  to  exculpate  the  owner,  it  fhould 
appear  that  one  of  the  mariners  was  adually 
concerned  in  the  robbery.  Now,  does  this 
motion  ftate  a  cafe*  in  which  he  could  be  pro-* 
fecuted  as  a  party :  for  \i  does  not  follow  that 
becaufe  one  tells  another  where  a  treafure  is 
to  be  found,  that  a  felony  mud  be  commit** 
ted :  and  if  he  is  to  be  taken  as  one  of  (he 
^ors  in  point  of  law,  the  confequence  mu(l 
be,  he  is  guilty  of  felony ,  and  then  you  muft 
ihew  that  he  is  guiky  of  felony  on  the  affida- 
vits* 


iiit$»  Here  he  does  not  appear  to  be  a  priii-«^ 
cipal.  in  the  robbery ;  he  is  only  an  acceflfary 
after  the  fa£b^  by  receiving  part  of  the  gooda 
iKoIen.  As  to  the  word  "  occafioned'V  i^  *^c* 
fetes  only  to  forfeiture.  The  words  of  the 
AjSl  exclude  all  idea  of  force :  but  this  is  ex- 
prcfsly  admitted  to  have  been  done  by  force. 
And  it.  is  laid  down  by  Fofter,  that  a  perfon 
who  is  charged  with  privately  dealing  muft 
lie  acquitted,  if  there  be  any  evidence  of  force 
being  ufed.  Mingay,  in  fupport  of  the  rule, 
relied  upon  the  latter  part  of  the  ie6tion 
above  mentioned.  Lord  Mansfield,  Ch.  J.— 
The  aft  of  Parliament  is  certainly  large 
enough  to  take  in  this  matter.  I  decided  it 
before  on  the  firft  part  of  the  feftion :  the 
latter  part  was  not  relied  on,  or  even  men- 
tioned at  the  trial,  fVilles  and  /IJhburft,  Juf- 
tices,  concurred.  Buller,  J. — This  adk  is  as 
firong  as  pofiible,  and  was  meant  to  protect 
the  owner  againfl:  all  treachery  in  the  mailer 
or  mariners,  as  appears  from  the  claufe  in 
queftion  as  well  as  the  preamble  of  the  a£t. 
It  meant  to  relieve  the  owners  of  (hips  from 
hardfhips,  and  to  encourage  them;  at  the 
fame  time  faying,  that  fo  far  as  you  have 
trufted  the  matter  and  mariners  yourfelf,  fo 
far  you  Ihall  be  anfwerable ;  which  is  to  the 
value  of  the  fhip  and  freight.    This  man  is 

aa 
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an  accefiat7  both  before  and  after  the  fad: 
if  the  argument  for  the  plaintiff  holds  it 
vroviid  confine  it  to  the  a£t  of  the  mariner 
only:  butfuppofe  a  mariner  combined  with 
three  or  four  other  perfons,  there  could  be 
no  doubt  but  that  that  would  come  within 
the  provifion  of  the  ftatute. 

Rule  made  abfolute  ^. 

And  for  fuch  general  charges  agalofl:  tlie 
ihip^  the  owners  are  ipecifically  liable* 

Thus,  in  the  cafe  of  Parijb  v.  Crawford  c^ 
where  the  defendant  was  fole  owner  of  a  (hip^ 
which  he  let  to  FUtcbtr  for  a  voyage  at  a 
certain  fum,  and  Fletcher  was  to  have  the 
benefit  of  carrying  the  goods.  The  plaiinlflf 
had  fhipped  a  quantity  of  moidores,  and  the 
bills  of  lading  were  figned  by  the  captain; 
the  moidores  being  lo(l,  an  adion  was  brought 
againft  the  defendant,  as  owner,  to  charge  him 
under  the  flat.  7  Geo.  II.  to  the  amount  of 
the  ihip  and  freight.  For  the  defendant  it 
was  infifted,  that  FleUber  was  owner  to  this 
purpofe,  and  that  he  Ifaould  be  fued  i  but  it 

A  N.B.  The  rule  was  made  abfolate  on  payment  of 
colb,  becaafe  this  motion  was  made  on  a  new  ground^ 
not  opened  before  on  the  trial. 

e  aStra.  ]2|i. 
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appearing  diat  the  defendant  had  covenanted 
for  the  condition  of  the  fhip  and  behaviour 
of  the  mafter^  it  was  rukd^  that  he  was  li- 
able,  for  FUtcber  had  only  the  ufe>  but  he 
had  the  owner(hip,  and  that  the  freight  he 
had  from  FUtcbir  was  fufficient  to  charge 
him. 

And  if  a  matter  of  a  (bip  buys  provifions 
for  the  fhip,  and  has  money  from  the  owners 
to  pay  for  the  provifions^  but  fails  without 
paying  the  money  i  the  owners  are  liable  to 
pay  in  proportion  to  their  refpeflive  ihares 
in  the  (hip.  For,  as  for  this  purpofe,  the 
mafter  tpuft  be  confidered  'as  the  mere  fer-. 
vant  to  the  owners. 

So  where  Gallway  f,  as  mafter  of  the  (hip 
of  which  other  defendants  were  part-owner;s> 
bought  feveral  goods  of  the  plaintiffii;  as 
beef,  bifcuir,  fails^,  and  cordage ;  GaJIway  the 
inafter  failed.  The  bill  was  to  compel  the 
defendants,  the  part-owners,  to  pay^  who 
infixed,  that  Gallway  only  was  liable ;  aod 
befidcs  that  he  had  money  from  the  owners 
to  pay  the  plaintiffs.  Ter  Cur.  Qallvoay  the 
mafter  was  but  a  fcrvant  to  the  owners ;  and 
whtrrc  a  fcrvanc  buys,  the  mafter  is  liable. 

^  %  Vern.  643. 
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\(  the  owAers  paid  their  fcrvant^  yet  if  he 
|)aid  not  the  creditors^  they  mufl  Hand  liable: 
and  decreed  the  owners  to  pay  the  plainti£Fs 
their  debts  in  proportion  to  their  rerpeftivC 
fhares  and  interests  in  the  Ihlp. 

Special  partnerlhip  may  alfo  be  contra^ed 
under  a  charter-party^  and  all  the  parties  fo 
covenanting  become  liable  S  in  a  given  dXr 
tent^  as  partners  according  to  the  law 
merchant. 

A  charty-party  is  an  old  inftrunient^  inac*^ 
turate  and  informal,  andj  by  the  introduce 
tion  of  different  claufes>  at  different  times,  it 
is  alfo  fometimes  contradictory ;  but^  like  all 
mercantile  contraAs,  it  ought  to  have  a  libe- 
ral interpretation.  Per  Lord  Mansfield\  id 
the  cafe  of  Hotbam  and  the  Eaft-India  Cvm-- 

The  charter-party  fettles  the  agreement  as 
the  bills  of  lading  do  the  contents  of  the  car-^ 
go.  (There  are  three  bills  of  lading  ^ene^ 
rally  made,  one  to  be  fent  over  fea  to  him 
'Whom  the  goods  are  conligned  to,  another 
for  the  matter,  and  the  third  for  the  mer* 

. «  MoUoy  366. 
^  Dougl.  277. 
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chant  or  lader),  and  binds  the  mafter  to  deu- 
ver  them  well  conditioned^  at  the  place  of 
difcharge,  according  to  the  agreement;  and 
for  the  performance,  the  matter  or  the  owner 
obliges  himfelG  ^ip>  tackle,  and  furniture  K 
And  the  parties  are  either  owners  of  (hips  on 
the  one  part,  and  merchants  on  the  other  j 
or  matters  of  (hips  invefted  by  the  owners 
with  power  to  enter  into  charter-parties^  and 
merchants. 

Charter-parties,  fays  Molloy,  "  have  always 
by  the  common  law  had  a  genuine  conftruc- 
tion,  as  near  as  may  be,  and  according  to 
the  intention  and  defign,  and  not  according 
to  the  literal  fenfe  of  traders,  or  thofc  wl^o 
merchandize  by  fca  j"  yet  they  muft  be  re- 
•gulary  pleaded,  that  is,  in  cafe  of  litigation, 
there  mutt  be  a  narration  of  fa6ls  in  a  legal 
form,  in  order  to  facilitate  the  determination 
ofa  Court  upon  fuch  agreements  according 
to  the  intention  of  the  parties,  and  the  nature 
of  the  contract ;  and  fuch  appears  to  have 
been  the  conftruflion  which  led  the  judg- 
ment of  the  Court  in  deciding  upon  the  quef- 
tion  oi  Jhip' damage  under  a  charter-party  9f 
freightment  between  llotham  and  two  Others 
againft  the  Eajl- India  Company^.  Inthis  cafe, 

i  Molloy  365. 
-    ^Dougl.  27^ 
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khe  fhip  Tork^  of  Mrhich  two  of  the  plains 
tiffs  were  part-owners,  and  the  third  captain^ 
had  been  freighted  by  a  charter-party  be- 
tween them  and  the  iafi'India  Companyj  on 
a  voyage  from  London  to  India,  and  back  to 
'London  K'  On  her  return  home,  (he  met  with 
•a'  riioft  uncommonly  violent  ftorm,  off  Afor- 
-gafe,  where  ihe  was  ftrandedj  on  the  firft  of 
January  1779,  and  funk  under  water.  By 
this  misfortune,  a  great  part  of  her  cargo 
{being  falt-petre)  was  loft;  the  principal 
•part  of  what  remained,  which  confifted  chiefly 
of  pepper,  was  greatly  damaged  by  the  fca- 
water,  but  was  got  out  of  the  (hip,  by  per*- 
Tons  fent  down  by  the  Company,  and  brought 
to  town  in  other  veffels,  where  a  particular 
procefs  was  employed,  at  a  great  expence  to 
the  Coriipany,  to  reftore  it,  in  fome  degree> 
and  render  it  marketable.  The  fliip,  after 
being  in  a  great  meafure  unloaded,  was  with 
much  difficulty,  raifcd  out  of  the  water,  and 
arrived  iii  the  port  of  London,  with  a  fmall 
part  of  the  cargo  ftill  remaining  on  board* 
The  plaintiffs  infifted,  that  (he  had  arrived  at 
her  port  of  difcharge,  and  had  performed 
her  voyage  within  the  meaning  of  the  char- 
ter party,  and  that,  notwithftanding  the  mif- 

^Dougl.  272.   18th  November  1 779* 
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fortune  which  had  happened,  and  the  lofs  oiT 
parr>  and  the  damage  done  co  the  reft^  of  the 
cargOi  they  were  entitled  to  be  paid  the 
freight  of  the  goods  favedV  and  the  demur-* 
tage.  The  defendants  contended  >  firft,  that 
in  the  events  which  had  happened,  they  were 
difcharged  from  the  payment  of  any  freight 
or  demurrage;  fecondly,  that  if  they  were 
liable  for  freight  and  demurrage,  yet  by  cer-r 
Cain  claufes  in  the  charter-party,  they  were 
entitled  to  deduft  therefrom  the  value  of  the 
goods  loft  i  the  lofs  upon  thofe  which  were 
ikved  in  a  damaged  ftate ;  and  the  expence» 
they  had  been  put  to  m  getting  thofe  damage 
ed  goods  to  LondBn  and  rendering,  them 
marketable.  A  common  afUon  of  covenant 
was  at  firft  brought  on  the  charty-party,  ta 
which  the  defendants  pleaded  >  but  afcerwarda 
both  )>arlies  confented  to  try  the  queftxons  id^ 
difpute  between  them  in  four  different  feigned 
iffuc5,  which  were  as  foHowsr  i.  Whether 
the  plaintiffs  were,  or  were  not,  entitled  ta 
any  and  what  freight  or  demurrage  in  refpeft 
ef  the  fhip  and'  voyage,  in, the  charter- party^ 
mentioned ;  2.  Whether  the  plaintiffs  were 
liable  to  pay  or  allow  to  the  defendants  any 
fum  or  fums  of  money  in  refpedt  of  the  goods 
and  merchandizes  which  had  been  (hipped  on- 
board'the  faid  ihip,  and  which  bad  been  lofl-^ 
^  or 
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0r  not  delivered. ti^  the  defendants  on  her  aN 
/ir$l  10  England i  3.  Whether  the  plaintiffs 
were  liable  to  paf  or  allow^  &^.  in  reipedl:  of 
4  ceruin  quantity^  of  pepper  which  had 
been  fhippedj  &c,  and  ivhich  had  been 
prejudiced,  wet,  and  damnified,  before  the 
arrival  of  the  fhip  at  London;  4.  Whether 
the  plaintiffs  ought  to  pay  or  make  fatisfac- 
tion  to  the  defendants,  for  the  expences  they 
were  at,  in  laving  and  bringing  to  London 
certain  goods  and  merchandizes  which  were 
taken  out  of  the  fhip  when  ihe  was  ftranded, 
or  otherwife  concerning  the  faid  goods ;  thefe 
iffues  came  on  to  be  tried,  before  Lord 
Mansfield f  at  Guildball^  at  the  Sittings  after 
laft  trinity  term.  There  were  two  claufes 
in  the  cbarty-party  on  which  the  defence  oa 
thefirft  iffuc  was  founded,  viz,  i.  "  And, 
as  touching  the  freight  to  be  paid  or  allowed 
by  the  Company,  it  is  agreed,  and  the 
Company  covenant  with  the  faid  part-own<- 
ers,  that  the  Company  Ihall,  and  will,  in 
cafe  and  upon  condition  that  the  fhip  per- 
forms her  voyage,  and  arrives  at  London  ia 
fafety,  and  the  faid  part-owners  and  mafters 
do  perform  the  covenants  on  their  part,  and 
not  otherwife,  well  and  truly  pay  and  allow 
the  freight  herein  mentioned  «•     a.  It  is 

mP.  8.  of  the  printed  form  of  the  Eaft*lndla  Com- 
pvy's  Charter-parties. 
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hereb7  agreed^  thatj  in  cafe  the  (hip  dots 
not  arrive  in  iafety  in  the  river  Thames,  and 
there  make  A  ri§ht  delivery  of  the  whole 
and  entire  cargo  and  lading  on  board  the  faid 
Ihip  as  aforefaidj  the  Comjpany  ihall  not  be 
liable  to  pay  any  of  the  fums  of  money  herein 
before  agreed  to  be  paid  for  freight  and  de- 
murrage^  nor  fubjc£t  Co  any  demands  of  the 
faid  part«-owners  or  mafter  on  account  of  the 
faid  fliip's  earnings  in  freight,  voyages  for 
the  Company,  or  on  account  of  any  other 
employment,  any  other  law,  ufage,  prac-^ 
iiee  or  cuftom,  notwithftanding  n^    The  fol-* 
lowing  claufe  was  the  foundation  of  the  de* 
fence  on  the  fecond  iflue.    And,  if  any  of  the 
)iomeward-bound  cargo  (hall  be  loft  or  un- 
delivered into  the  faid  Company^  warehoules 
at  the  faid  ihip's  arrival  in  England,  (except 
that  no  fuch  payment  ihall  be  made  if  there 
happens  an  utter  inevitable  lofs  of  (hip  and 
trargo,  nor  fhall  any  other  payment  be  made 
for  fuch  goods  as  (hall  necefTarily  perilh  or 
be  caft  into  the  fea  for  the  preiervation  of 
the  (hip  and  cargo,  than  by  an  average  to  be 
borne   by  fliip,    freight,    demurrage,  •  and 
cargo,)  the  part-owners*  and  mafter,    fliall 
pay  or  allow  to  the  Company  the  prime  coft 
ipf  fuch  goods,  and  30/.  for  every  100/.  on 

n  1*.  II.  of  the  printed  form  of  the  Eaft-India  Com- 
piny'«  Ch^rter-partiest 
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futh  prime  coft  o«    On  the  third  itCue  they, 
tcUed  on  the  following  claufes :   i.  But  if  any 
of  the  homeward-bound  cargo,  when  deli-^ 
vered  into  the    Company's  warehoufes  in 
England^  (hall  be  found  to  be  prejudiced, 
wet,  or  damnified,  by  any  occafion  or  acci- 
dent whatfoever,  it  Ihall  be  lawful  for  the  • 
Company  to  refufe  fuch  goods,  and  in  fuch 
cafe  the  part-owners  and  mafter  ihall  take 
them,  and  allow  to  the  Company. the  fums> 
which  they  are  invoiced   at,    with  charges, 
cuflioms,  and  duties  ^   and  in  fuch  cafe  the 
Company  (hall  pay  no  charges  or  freight  for . 
the  faid  goods  fo  prejudiced,  wet,  or  damni« 
fled,    unlefs  in  cafes  of  damaged  pepper,  ^ 
which  the  part-owners  and  mafter  are  to  al- 
low the  Company  for  at  the  current  price  of 
found  pepper  in  London^  and  the  Company 
are  to  pay  the  freight  and  charges  on  fuch 
pepper  as  if  it  were  not  damnified  ?,     %.  But : 
the  faid  part-owners  (hall  not  be  charged 
with  any  fum  of  money  in  refpeft  of  goods 
damaged'on  board  the  faid  fhip,  but  fuch  as 
ihall,  by  the  condition  and  appearance  of  the 
package  thereof,  or  by  fonte  other  reafonable 
proof,  appear  to  be  ihip-dslmage ;  any  thing 

o  P.  4^  5,  of  the  printed  form  of  the  Eaft-India  Com- 
pany's Charter-parties. 

f  Ibid.  p.  4,5. 
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herein  contained  to  the  contrsfry  ^nof  in 
any  mft  notwithftanding  q  •-'  3.  A'  provi- 
fion  for  paying  demurrage  to  the  owners^  if 
the  (hip  fhould  be  difpatched  fafe  from  the 
Malahar  coafti  and  fhould  not  make  the 
paflage  in  a  limited  time ;  and  which  addsj, 
^^  and  the  owners  fliali  not  be  refponfible  for 
any  damage  that  may  happen  to  the  home^r' 
\  ward-bound  cargo^  occafiontd  ,by  fach  late 
dtfpatch  r  .^^ 

The  jury  having  found  for  the  plaintiffs  on 
fhe  thrae  firft  ifiues,  viz.  i.  That  freight  was 
to  be  paid  for  all  the  Coqip3[ny*s  goods  delU 
vered)  and  demurrage^  as  fpecified  in  the 
f:harttr-party :  a.  That  the  plaintifl^  were  no| 
liable  to  pay  for  any  goods  loft^  or  not  deli* 
vered ;  3,  That  they  were  not  liable  to  pay 
.  of  allow  for  any  lofs  on  the  pepper>  and  for 
the  defendants  on  the  cofl:,  {viz.  That  thQ 
plaintiffs  were  to  pay  to  the  defendants  their 
proportion  of  the  expences  in  faving  the 
.goods  and  merchandizes,  by  way  of  general 
average,  as  fpecified  in  the  charter-party,  and 
the  whole   extra  expence  of  bringing  the* 

fl  P.  II.   of  the  printed  form  of  the  £aft-Ind!a  Com- 
pany's charter-parties. 

r  Ibid,  p*  14. 
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gyods  from  Margate) f  a  rule  was  obuiiied  by 
the  de&ndapts  ca  ihew  caufe  why  there  ihould 
not  be  a  new  trial  on  all  the  iHues  found 
againft  them  i  and  the  cafe  was  argued  this 
day,  by  l^^  Dmmpwt^  BaUxtnn,  and  Erfitine, 
for  the  plaintiffs,  and  the  Solicitor-General 
and  JDummgi  for  the  defendants.  The  coun- 
fel  for  the  defendants  relied»  as  to  the  freight 
md  demurrage,  on  the  ftriA  terms  of  the 
inftrumentj  by  which  it  was  ftipulated,  that 
neither  fhould  be  paid  for,  unlefs  the  fhip 
ihould  arrive  in  f^fety  in  the  river  Tbames, 
and  there  make  a  right  delivery  of  the  whole 
and  entire  cargo.  If  the  plaintiffs  had  pro- 
ceeded in  covenant,  fuch  an  arrival  and  fuch 
a  delivery  muff:  have  been  averred,  and  was 
now  neceflary  to  have  been  proved,  to  make 
out  the  cafe  on  the  part  of  the  plaintiff's.  In 
a  court  of  law,  the  ftipulations  of  the  deed 
muff:  appear  to  have  been  exa&ly  complied 
with ;  and,  if  any  relascation  was  to  be  allow- 
ed>  on  principles  of  equity,  recourfe  muff  be 
had  to  a  court  of  equity.  The  fame  reafon- 
ing  was  equally  applicable  to  the  fccond  iflue. 
On  the  third,  they  inliffed,  that  '^  ffiip  da- 
mage" was  fynonimous  to  "  fca  damage," 
and  meant,  damage  happening  at  fea,  in  con- 
tradiftin&ion  to  any  injury  the  goods  might 
hayc  rcfcivcd  before  they  were  put  on  board, 

not; 


liot  merely  datiriage  ae  fet  occafioMd  bf  ia« 
faffi^ieney  in  the  (hip,  or  the  mifcondu£b  or • 
negligence  of  the  mafter  or  mariners,  which 
was  the  interpretation  contended  for  on  the 
part  of  the  plaintifis.  Without  any  ftipula* 
tion,  the  owners  and  mafter  would  have  been 
anfwerable  to  the  Company  for  loifes  arifing 
from  thofe  caufes.  The  word  ^'  fliip  da- 
mage," it  is  true,  was  meant  to  controul  the 
gciieral  words  in  a.  preceding  part  of  the  in- 
ftrument,  by  virtue  of  which  the  plaintiffs 
would  otherwife  have  been  liable, if  the  goods 
had  been  prejudiced  or  damnified  by  any  oc- 
cafion  or  accident  of  any  fort ;  but,  according 
to  the  confbru&ion  contended  for  by  the  plain- 
tifis,  this  prior  claufe  would  be  totally  annul-- 
led  by  the  other. 

The  faving  in  cafe  of  a  late  departure  from- 
the  Malabar  coaft,  affords  an  additional  proof' 
that  fea-*hazards  from  weather,  ftorm,  ict^ 
were  meant*     For  how  could  a  detention  be- 
yond the  ufual  fcafon  increafe  the  danger  of 
damage  from  infufiiciency  in  the  veilel  (inde- 
pendent of  what  the  weather  might  occafion) 
or  from,  mifcondudt  in   the  mafter  or  tbe< 
crew  ?  On  the  other  fide,  it  was  infifted,  that 
this  fort  of  inftrumcnt  ought  to  receive  a  li- 
brral    conftrui5lion.      The    non-compliance  - 

with 


vkh  the  letter  of  it»  Id  not  deUveTing.the  car*- 
go  in  the  river  Thames,  was  owing  to  the  aft 
of  the  defendants  themfehres,  in  fending  their 
fervants  on  board,  who  took  it  out  of  the  fbip 
without  any  participation  with  the  plaintif}^ 
This  difchirged  them  from  the  necefTuy.  id 
performing  ftri£kly  that  part  of  the  contract 
(as  to  which  the  cafe  of  Sparrow  v.  Caruthers^ 
reported  m  Strange  ^j  was  in  point),  and  the 
difcharge  might  have  been  averred  in  .an  ac- 
tion Qf  covenant.     That  as.  to  the  goods  dai* 
maged  or  loft»  the  charter-party  was  certain-* 
iy  -wty.  confuled  and  ill  digefted,  full  of  con<* 
tradidtions,.  owing  to  the.circumftance  of  dif*- 
ferent  claufes  having  been  added  at  dificrcnt 
times,  without  attention  to  the  coherence 'and 
confiflency  of  the  whole.     But  it  muft  be  in-> 
terpreted  in  a  manner  the  moft  confiftent 
with  good  fenfe,  and  the  nature  and  general 
tendency  of  the  whole  contraft.     The  cxpref- 
fion  of  ''  ihip  damage''  could  not  be  ufedin 
oppofition  to  •  damage  received  before  the 
goods  are  put  on  board,  becaufe  the  owners 
cQuld  never  bo  anfwerable  for  that  fort  of  in* 
jury,  and  therefore  it  never  could  have  been 
thought  neceflary  to  introduce  words  to  de- 
clare that  they  were  not. 

« 

•  T.  i8  Geo.  2,    Str.  1235, 
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124  pactneil^fp— 

Jt  was  faidj  that  the  claufe  mentioning 
Slip  damage  was  firft  introduced  1759,  when 
the  JDcbefter  Eaft-India^Man  was  loft.  The 
then  Solicits  General  had  given  an  opinion^ 
that  the  charter-party,  as  it  then  floods  would 
ihake  the  owners  liable  for  lofieS  by  ftormSy 
and  with  the  exprels  defign  of  preventing  that 
conftruftion^  this  new  claufe  was  adopted. 

It  muft  mean  damage  received  on  board 
the  (hip,  and  occafioned  by  negligence  or 
mifconduA ;  furely  not  damage  arifing,  as  in 
the  prcfent  cafe,  from  the  adt  of  God^  which 
no  human  care  could  prevent. 

If  there  were  any  doubt,  the  fpecial  jury 
who  had  exercifcd  their  judgment  upon  it 
were  certainly  moft  competent  to  determine 
it,  no  queftion  being  more  exclufively  fit  for 
their  confideration.  TJie  owners  therefore 
were  by  that  claufe  exempted  from  refponfi- 
blHty  for  any  other  fort  of  damage  but  Ihip- 
damage  fg  underfiood,  and  the  foregoing 
words  "  by  ariy  accident  whatfocvcr,**  were 
thereby  concroulcd  and  reftraincd.  Then, 
as  to  the  goods  lod,  this  being  the  clear 
meaning  of  (hip-damage,  and  univerfally  fo 
undcrftood  by  perfons  converfant  with  the 
fubjcft,  it  coqld  never  be  the  intention  of  the 

contraftj 


fpecfal.  ui 

roiltra£tj  that>  though  the  owners  were  not  to 
be  anfwerable  for  goods  damaged^  they  were 
for  goods  lo&,  by  the  aft  of  God.  The  ftria 
connpliaooe  with  the  words  oa  which  the  dc-* 
fendants  relied  as  to  the  goods  lolt^  was  never 
ezpefted.  T  he  cargoes  of  Indiamm  are  never 
delivered  into  the  Company's  warehoufes,  but 
only  into  lighters  belonging  to  the  Company.  ^ 

Edwin  y.  the  Eaft-India  Company  t,  and  Ed^ 
v^ards  v.  CbiJd^,  were  cited. 

Lord  Mansfiild.  I  have  no  doubt^  but 
that,  if  the  delivery  at  Margate  was,  in^  the 
contemplation  of  the  parties,  fubftituted  for  a 
delivery  at  l/mdon^  it  might  have  been  aver« 
red  in  an  aftion  of  covenant  v,  becaufe  there 

can  be  no  material  faft  in  a  caufe  which  may 
not  be  put  upon  record,  er  given  in  evidence 
on  the  general  ilTue.  The  Company  are  not 
liable  to  any  imputation.  The  part  they 
took,  when  the  calamity  happened,  was  what 
humanity  and  juftice  required,  and  can  be  of 
no  prejudice  to  either  fide.  The  charter- 
party  is  an  old  inftrument,  informal,  and,  by 
the  incroduftion  of  different  claufes,  at  differ- 
ent times,  inaccurate,  and  fometimes  contra* 

t  Cane.  H.  1690.    %  Vern.  210. 
•  Cane.  M.  1716.     z  Vcrn,  iif. 
»  Vide  Jones  v,  Barklry,   Dougl  684. 
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diftbry.  Like  all  mercantile  cpritracts,  iC 
ougfic  to  have  a  liberal  interpretation.  '  tn 
<ionftruing  agreements,  I  know  no  difference 
bStwcen  a  court  of  law  and  a  court  of  equity. 
Td'iiik  cafe  of  Edwin  v.  the  Eqft-India  Com- 
.  i^any,  Fernoh  makes  the  coutt  fay,  *^  Though 
the  charter-party  is  fo  penned,  that  nothing 
^$n  be  recovered  at  law,  yet  the  plaintifts 
hkvc  a  juft  demand,  and  ought  to  be  relieved 
in  equity.  * 

'  A  court  of  equity  cannot  make  an  agree- 
ment for 'the  parties;  it  can  only  explain 
■what  their  true  meaning  was  i  and  that  is  alfb 
the  duty  of  a  court  of  law.  I  told  the  jury, 
that  the  inftrument  muft  have  a  liberal  con- 
ftruftion,  according  to  the  true  intention,  and 
I  left  the  conftruftion  to  them  more  than  in 
common  cafes  ought  to  be  done,  bccaufe  the 
province  of  conftruing  written  inftruments 
belongs  to  the  Court.  On  the  point  of  fliip- 
damage  I  had  confiderable  doubts,  which! 
dated  fully  to  the  jury.  The  Company  have 
thought  fie  to  bring  the  cafe  before  the  Court, 
but,  upon  hearing  the  arguments,  I  am  now 
clear  that  the  verdict  was  right  on  all  the 
iffues.  As  to  the  firft,  the  Company,  by  re- 
ceiving part  of  the  cargo,  have  waved  ail  ob- 
jeftions  concerning  the  delivery.   (His  Lord- 

Ihip 


'llii{i  had  interrupted  the  defendant's  Counfel 
to  afkj  whether  the  Company  could  meao  fe^ 
rioufly  to  infift^  that  they  were  to  have  the 

'  t)/e  of  the  Ihip,  and  the  goods  which  had  bc;en 
deliveredyand  not  pay  for  the  freight  of  theoi^) 

-The  principal  queftion  is,  whether  the  owners 
are  to  pay  for  the  damage  occafioned  by  the 

*  ftorn^^the  zSt  of  God ;  and  this  muft  be  de- 
fter mined  by  the  intention  of  tkcparties^  and 

the  nature  of  the  contraft.    It  is  a  charter  of 

•  freight.  The  owners  let  their  fliips  to  hire, 
9nd  there  never  was  an  idea  that  they  ii^fure 

'  the  cargo  againft  the  perils  of  the  fea.  The 
Company  ftand  their  own  infurers.  Words 
muft  be  conftrued  according  to  the  fut^eft 
matter.  What  are  the  obligations  upoa  the 
owners  which  arife  out  of  the  fair  conftrudion 
of  the  charter-party  ;  why,  that  they  ftiaM  be 
anfwerable  for  damage  incurred  by  their 
own  fault,  or  that  of  their  fervants,  as  from 

r 

dcfc6ls  in  the  Ihip,  or  improper  ftowagc  j  fuch 
as  mixing  commodities  together  which  hurt 
one  another,  &c.  If  they  were  liable  for  da- 
mages occafioned  by  (lorms,  they  would  be* 
come  infurcrs,  not  freighters.  Many  of  the 
difficulties  which  have  been  raifed,  arc  occa- 
fioned by  the  multiplicity  of  unneceflary 
'  worJjs,  intrgducf  d  with  a  view  to  be  more 


ekplicit;  an  e^;^  wbkbr  o&eo  .ffrl^yg^  ^ 
the  fame.caufe  in,|i£t;s.of  P4^^^f^^(% .^^t ^^i 
ieems  the  queftion  biul occurred  it^^,;/^..  ^ 
1759^  and  the  dbfv^  «enti0niiig..i}^>ipito-  ^3 
mage  vas  introduce^  ia,^4ler.to,^/bej|^lk»    ^ 
for  which  the  owners  were  to  be  anfwerablf^^    1 
That  claMfe  rides  wt^  ^l^  the  former  part  of 
the  charter-party.    As  to  the  other  point  of 
the  goo4i  loft)  the  whole  is  one  entire  con- 
traA»  and  muft  be  underftood  in  a  manner 
conftftent  with  itfelf ;  and  it  never  could  be 
intended,  that  the  owners  ibould  be  pro- 
tefted  from  the  lefler  lofsj  and  remain  an-* 
fwerable  for  the  greater* 

JFiUes  Juftice,  abfent^ 

JJbhurft  Juftice. — I  am  of  the  fame  opi* 
nion.  The  confideration,  that  the  owners 
arc  not  infurcrs,  controuls  every  branch  of 
the  ihftrument.  If  the  provifo  concerning 
ihip-damage  had  been  wanting,  there  might 
have  been  fome  doubt  i  as  the  cafe  ftands 
there  is  none. 

Bidler  Juftice.— I  am  of  the  fame  opinion. 
There  could  have  been  no  doubt  on  the 
fubjcft  of  the  fii:ft  iffue,  if  the  parties  had 
gone  on  in  the  ufual  wav^    bv  an  a£lion 

of 


bf  tot^etttnt  cMi  the  chaiter-party.  If  an  aft 
fricrtakefl  fo  be  done  ia  difpcnibd  with  by 
Ac  other  party  it  is  fofficietit  fo  to  ftate  it 
Dn  the  records  Ijpecid  ])ieaSng  being  no« 
Alag  bat  t  bare  tarratioa  of  fiifts  in  a  legal 

The  rule  difcharged^ 
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PUl|liXj|I£aRiSEdEd[P  cannot  befatered 
into  or  concraftcd  wrichout  the  confent  * 
of  .all  the  partners^  who  ought  xeciprocalljr 
p}  choofe  and  approve  of  one  anotbery.  in 
order  to  form  annong  thenrifclvcsthat  fort  of 
tie,  which  is  aptly  defer ibed  as  a  kind^  of  bro^ 
liicrhood  K 

The  free  choice  of  the  perfons  contraftingp 
is  fo  eflentially  necefiary  to  the  confticuting  of 
a  partnerQiip,  that  even  the  executors  and  re- 
prefcntativcs  of  partners  thcnnfclves.  do  not^ 
in  their  capacity  of  executors  or  reprefenta- 
tives,  fucceed  to  the  (late  and  condition  of 
partners  S 


■^  I 


-'  In  the  very  fermation  of  a  partnerfliip  g6»* 
iraft  fuch  attention  and  care  is  exafted  fronsi' 
each  partner,  as  every  prudent  man  take^  of 

a  9°"^^^  IS   nccdTary  to  complete  every  contraS. 
•4  Burr.  2241. 

^  Socieias  jus  quoskimmodo fraternhatlsjn  fe  hahet.     Dig- 
1.  63.  ff.  pro.  foe. 

c  Ncc  hares  fo<U  fucceSt^^  1-.  65'.    §  5.    pro."  foe.    b. 

z-Ves,  35. 
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kis  own  concerns^  which  is  certainly  a  good 
mode  of  cfafliring.  the '  (hire  cbntribmed  by 
each  partner^  and  affords  the^  ready  means 
to  fecure  good  fellowmip,-  and  to  promote 
that  enterprizip^  fpirtl^ 'which  is  fo  eminendy 
ufeful  for  the  encouragement  of  oUr  trade  and 
comtnerce  with  other  natrons*  And  with  no 
imall  fhare  of  truth  might  it  be  obferved^ 
with  re^rence  toourifland  and  its  inhabitants^ 
that  the  philofopher  may  arrive  at  an  high  } 

^cch  of  improvement  in  agriculture^  arts^ 
and'  fcienoes  i  the  hufbandman,  the  artizari, 
and  the  manufaflurer,  may  reduce  fuch  Ipe- 
culative  knowledge  to  pradtical  ufes^  with 
the  ^reatcft  fkill  and  dexterity  on  their  parts; 
tjrovernrticn<  itfelf  may  enaft  the  wifeft  laws, 
ihd  give  all  defirable  tricouragement  for  thfc 
advancement  of  commerce  i  yet  whiit  can 
even  all  this  avail,  without  the  pfcnetratioh 
and  fagacitv  of  our  merchants,  and  traders, 
to  export  the  produce  of  our  lands,  and 
xhc  labors  of^  our  artids  and  manufa£turer$ 
^ato  foreign  ycountries,  with  advanfage  to  the 
State>  as  w^U  as  to  themfelves  ?  It  h  obr 
ferved  by  Molloy,  "  That  foreign  trade  is  the 
'^  main  fheet-^nchor  of  Us  iflanders ;  without 
"  which,  the  genius  of  all  oiir  ufeful  ftudics 
^'  and  the  which  renders  meri  famous  and 
V  renowned,  would  make  them  ufelefs  and 

K  2  *'  in^g-- 


(^hmctWotBacdh-bbStvvcs,  *at^^^'i4»A«MVCwrtl 

S^oOD  ri  TO  THE  BdDy."  thc  ii|nC€*i»ife;  itfc 
lities  irid  ingenufty  of  this  fwift-ofthe  «t)tliiK9Ui 
nity  arc  therefore  moft  certainly  of  the  utmoft 
rriiportaricc  t6  tBe^hfoIe  'BHffJJktr^^r^.  'Frt)rrt 
ftcR  confidemidriS^  sli  thef^,  thei«^*«ttfr4aijf 
%riffs  the  idea  of  propagating,' *f^ '«Kfc  htk 
|)OfiibTe  means,  that  fpecies  o/ e^rfimefd^^ 
which  makes'  us  rtrafters  of  tht  tiifcafures  oC 
ether  nations  and  countries,  ^d  ^hidv^be^r 
^ets  and  maintain^  our  feamcn. .     '  -    ' 

^  *  And  perhaps  there  cannot  be  a  fnore  ready 
^method  to  propagate  cqmmeroc  offuch  a  na- 
ture, than  by  uniting  the  joint  e0brts  of  ikil^. 
fid  and  enterprizing  merchants  in  cor partner- 
ship; which  has  already  beerr  ibewn  to  ectbfifl: 
4n  joining  together  the  intereftsJ  of  two  or 
^more  merchants  or  traders  fdr  thei^rpofc  o( 
advancing  aiid  inopfoving  cofinrmerte.  And 
upon  entering  into  partnerftlip;(l[be'TubJedb 
of  which  comprizes  tjie  capital  ftock,  and  .the 
rntereft  of  each  partner  therein ;  together  with 
tjhe  labor  and  ijiill  to^be  emplpyed,^^  and^tHe,di- 
,  itifion  thereof  i  what  naturally  pccur$  an-ppior 
of  diftribution  fcems  to  be,  that  if  eachpartntT 
-^contributes  an  equal  proportion  of  capital 

ftock. 


Hock)  iabor»  and  "ikdli  ^eh  each  muft  recri«:e 

lbny/€(WJtiJbuee  uiKquaVfftLcer^  rules  i^^I4 
%» |>refcr#M-?iMX#fdin5  €Q^iih«  (Ckqui^ftaAi:e$ 
I^I^e  paep^epfiiij^j^br  th&puipofe  of  a<]ju(U9g 
tbe  ritipe^ vt-  fiiarts  ef  «U  tlus  partnerv 


■• » 


r  I^or  Hiftaiioei  if^ne  partner  furnifibcs  Ubor, 
«ff^  ^hf  otber  taoney,  whatever  the  prpckice  <ii 
iwtk  gtuct^etMp  trad^  may  amount  tOj  it 
4h3^  (eem  Tight  to  divide  it^  after  dedufting 
i^elum«it}vaAced«  in  the  proportioa  of  d>e 
iiittifeflt'.'Qf  (M  mon^  to  the  w^s  of  the  la- 
bor, allowing  fucb  a  rate  of  interefl:  as  money 
ttiight  be  borrowed  for  upon  the  fame  (peciea 
pf  JRpcut^Atf  J  §nd*  fuch  wages  or  allowance  as 
a  ikilful  ?^orkman  -would  be  entitled  to  for 
^ifciknl^  degree  of  labor  and  a  Ixmilar  truft^^ 

Aocordifig  €0  tht  principle  laid  down  in 
Ae  civil  law, .  which '  fays,  ^  that  np  mwi 
jdoubts^  but  that  ;pafCner(hip  .may  be  entered 
5nito  by  two'  perfons,  when  one  of  them  gnly 
iiofis  mohey,  in  as  much  as  it  often  happens, 

•  •  • 

^  Inflit*  (lb.  3.  tit.  26.  De  Societat.  §  z, 

*'  Ififm  et  fVa  cmi  fajfi focietatem  non  auhitamus,  ut 
''  abir  pfeuniam  c^nfermt^  aJief  mh  cmferaty  ei  tamrn  luoiim 
^  tntir  e9s  commwufii ;  quia  Jkpe  pftra  piicujus  pv  pecuma 

.^  .  K  3  that 


that  the  work'  and  labor  olf'Vhcdthirt-'^miAiirfl 
p  die  value.ofkand  fupplicsjislj>larfe.    ' 

For  in  partnerfhips  where-  on  theonelidt 
labor  is  contributed  tod  on  the  other  oflfy 
the  ti/e  of  money,  that  partner  vlio  conrrjr 
buted  the  money  does  not  always  adrtiit  the 
other  to  a  (hare  of  the  principal;  btit  only  to 
his  ftiare  of  the  profit,  which  fuch  labor  and 
mQney  joined  together  might  produce.  And 
if-^.  for  inftance,  who  furnifhes  lafapr  only 
hath  no  tide  to  any  part  of  the  money  adr 
yanced  upon  difToiving  the  partnerfhip,  fo 
jP.  alone  (hopld  be  liable  to  the  rilk  of  the 
money  as  owner  thereof;  for  in  fuch  a  cafe 
\t  is  not  the  money  itfelf  but  the  ri/k  which 
it  runs,  and  the  probable  gain  Which  may 
accrue  from  it,  that  arc  to  be  compared  wit^j 
the  labor. 

•         •  • 

Therefore  when  the  profits  of  fuch  a-  part- 
nerfhip are  to  be  fhared,  it  would  be  out  of  all 
proportion  iq  point  of  reciprocal  advantage  if 
the  labor  were  to  be  compared  with  tjie  prin- 
cipal fum  advanced  ;  and  the  otily  fair  crite- 
rion to  judge  by,  is  a  true  compariibn  between 
the  value  of  the  labor  on  one  fide,  and  the 
rifk  and  hazard  whidh  the  nfioncy  advanted  is 
f  xpofed  to  on  iht  other.     And  perhaps  the 

better 


J^jft^r  w^y,  in  f9rming  partnerftiips.  of  this 

fort  is  to  r^tc,therfflc  of  the  principal  and  the 

hopes  of  the  profit 'according  .to  the  intereft 

^^Vt.i%g»H^craUyiiyen  for  money  fo  borrbw- 

vC^.^PQH  jrjfkf,  ^  -Suppofing  then  this  intereft  to 

.be.$/,  ffTjeni.  if  pne  partjr  contributes  labor 

worth  60/.  and  the* other  advances  iboo/,  in 

*  •  » 

mpney,  each  partner  will  fliare  equalTv  of  the 
.  profit.  According  to  this  rule,  if  there  flioiild 
!  bp  nothing .  gained  by  the  partnerlhip  con- 
•.  cernj  4%  would  lofc  his  labor,  and  5.  his  in- 
.tprcft,  which  would  be  equal  ahdjuft.  And 
-  ihould  the, original  ftock  be  dimini(hed,'b7 

the  fame  rule  A»  lofes  only  his  labor, 
:  i9^herca$:<6..wquld  lofe  his  intereft  and  a  part 

.o£  the  principal,  for  which  eventual  difadvan- 

itage  B*  is  compenfated  by  having  the  intereft 

of  his  money  cofnputcd^tjix  pounds  per  cent. 

n  the  divifion  of  the  profits,  where  there  arc 

any. 

But  it  fometimes  happens  in  partnerlhip 
concerns,  that  labor  and  money  are  fo  blend- 
ed or  intefwoven  together,  as  to  give  to  him 
that  contributed  only  his  labor,  a  ili^re  in 
the  principal i  ,(he  labpr  contributed  by  one 
partner, .  and  the  money  advanced  by  the 
other,  being  fo  intermixed  as  to  make  one 
general  oials.    As  for  e^^ample,  one, partner 

K  4      .   •  .     fpends 


""/urniihev  (>errdnal 'lidfT '  ^d  1ab«j  t&'-^WSrk 
••' Wrn  ^,  anc^  rtikiisi^  t*imVw«&h^iy  oWen 

h'^ppens'  in    lar^'  rhailufi£h^itl^>-^t^fts. 

Thus,  again,  if  I  Aippljr  a  weaver  with  loo/, 
',  to'buy  Wool,  and  he  malces  doth  i6F!it ;'eomr 
^  ptiting  hi$  labor '  at  ( o'o  1. '  it  \i  rpabHeft  that 

here  both  of  ds  have  an'equal'  lAtdii^'in'the 

cloth  i  and  when^h  i$  (bid,  the  h^dney'  rhuft 
'  be  e«^ualiy  divided':  •  Nor  in  ftiHftfi  c'otiH  I 

c(edo£t  the  lob  /.  cbntribated  at  fit#i  ahd'^en 
'  '^ii^i^^  the  remainder  with' Wm.  /  '  -    "^'*' 

'  *  ^  .  ^liis  rule  ^  bbtatns    in   otTier  ^^M^^jg^  *  ^s 

*  t^cll  as  money,  as  Vhcn  oht  allbws  gh)un4 
* -W^alDuflding,  on  condition  Hiat  he  ^bbvrtlds 

'ihiitcofi  Ihall  have  a  'mdjctyi  or,  as  wfcen 
'\^ine'tnifts  a  flock  to  be  fetS,  on  ctonditibb  thai 

\i\tht  fold  within  ^a  limited  titne,  the'tno- 
^ '  rit^y  (hiiil  be  prbportronably  divKlcfd^anr6ngft 

'^  "fliif,  ift-  o^def  • »  'pireVeflt  litig^tlfifl"  and     • 
'   tttik-  bet^efen  :part««h,'tHi  -dit^lfidft-'Of  the 
'    proffi  ought  neVtfr  "to  ht  fbrgtfttert'Jn'  the 

•  '  f  cfftftittition  6f  the  p'il-toia'|Hi|>,  aiii^  ft  ti'^hcrc- 

.  ■■.   :■;';'.:.•.,  I;  -I  ••:,.  ;:r '::  -■<:,■> 
f  Digeft.  lib.  19.  tit.  5. 


I 


!  •-  -... 


Sf^f^ffrnmR'4?  kxtbf^.  ia^a^regular  partner- 
i:)ft{P»  ^f  xfvtcfs  agrccHJcnfs ;  yet  thefc  agrcc^ 
ntgi  tgfie  ecjuil3^,|^.i^ould  parfue  the 

.fjp^l'fiich  BartW^&ij^is  tp,te  entered  into, 

.  .^,. .  AiV?1W9^;^^^ng.i5tp;partncrniips  which 
•  .  »fe m^  .Jn  their  nature,^  by  one  partner's 
.   i^^miyb)^^  of  the   money,  and 

;  .^fl^ocher^^bo^r  and  j[HilJ,, perhaps  the  moft 
^  pwij^vipyc  form  of  arrangeaient  might  be  co 

.  «4fYMfi  ^^whole  concern  into  a  certain  nqm- 

)»er  of  aliquoi  parts  pr  portions^  and  to  ^(lign 

tp  each  partner  rcfpedively  his  agreed  num^ 

:  ;1)eriaf^ara^, by. which  his  proportion  of  the 

:,  -pj^O^t  or  Ipis  is.  to  be  ri^gulated,    For  it  (hould 

-  f)e  coivfidered  upon  every  occafion  where  mor 
r  1?^  }^  ^^  advanced  for  the  purpofe  of  enter- 

-  -  ing  itito  partncrfliip,  that  alLthe  partners  are 
.  bpund(  by  , what  any  one  of  them  afterwards 

^';  dqesji^thc  courfeof  thebuiinefsj  for,  quoaii 

toe,  each  partner  is  confidered  as  an  authorifed 

agent  of  the  reft,  and  all  are  refpeftively  im- 

;   'plifidtCidi  and  each  ^cpm^a  liable  to  the  fu}^ 

,  J|eft)es^t  in  fuch  tra^e.qr  buflnefi.— Thu^ 

. .innthfi^.oafe  of  ^bert  ^and  Nel/on,   where  a 

.S^4????f>   engaged  ..in.  trade^.  but  did  not 
appear  in  the  partnerfhip  Z . 

¥  a6th  p^.  1734.^^  ^Jhivicfi's  bankrupt  lawi  p.  8. 
^'^  Philips 


ff^minJI^,  imhc  county  of  MidMfiJm  E.% 
^axers  intaarticloB  orcop^tnerlhip  with.£^ 
hnit  Nelf<m^  of  London,  diitmndt(ni3riQhaAff 
in  manner  following  :*«-Trbe  .  articles  >  reoutt. 
That  Hubert  having  experience  of  Mr.  AW- 
J6n^%  fidelity,  had  agreed  to  carry.oa  t}\e  tn^e 
of.  a  dianiond-cutter  with  him:>for,  the.ipace 
vjf  .jone  year,  and  to  be  concernol  in  the.profit 
and  loft  of  buying,  felling  and .jetailing^of 
4ianaonds  i  and  Hubert^  towards  carrying,  .on 
the  trade,  agreed  to  advajice  and  britkg-iofo 
the  .faid  trade  .500/.  'viz.-iooL  for... buying 
of  mills  and  other  materials,  and  400/*  for 
buying  of  rough  diaiifionds  for  their  tbutu^ 
benefit  and  advaiitage*  •  And  as  •  Nelson  •  was 
the.  jeweller^  be,  was  in  the  firft  place. to  be 
allowed  for  ctuting  andtpolilhing  every  car- 
rot of  diamonds.  145.  and  after  fuchdeduc** 
lions  the  half  of  the  profit  and  lofs  wa$..^o  be 
divided  and  fuftained  between  tliem.',.  And 
'^e^$n  .  agreed .  that  <  he  would .  be;  fauhful  to 
Jiuierf,  and  that  a  true  account. of  all  their 
-dealings  fliould  be  taken.evcry  three. months^ 
.fl.nd  for  rhat  purpofc  that  he  (Nelfon)  i^would 
fairly  write  down  all  fuch  tranlaaionsiand 
dealings  in  fome.  coayenienc. book  or- books 
of  account  to  be  Iccp:  by  tbs  faid  Ndfrn^  of, 
•which  the  faid  IJffb^rt  Ihould  at  .all  times 

during 


I 

4«riag  thevCo^rtneribip*lia]»:thc  fight  und 

j^^ufftl^and the  libarcy  to  tranicribe  iin^.pait 

{hereof*    £uc  it  w^  thereby,  agreed^ c  That 

4heiatdiV2i^o»  ihould  make  fuch  ei^tri^s  mod 

cariy  on  fuch  trade  on  h)s  own  fepara{tfi::acr 

count  and  rifque,  and  not .  as  a  partner;  (^f 

JSKhert^  whQ  was  not  to  be  liable  to  abjr  .of 

'the  faid  Nel/cj^&  debts  or  engagements,  favc 

.;u  ip  manner  aforefaid.     And  it  wais:  alb 

'  ^g^iCedj  that  neither  jof  the .  parties  would  do 

any^aft  whereby,  the  faid  400/.  Jhoold  be 

fire^gdiced  or  leflenedi  nar  ihoyld  fucjk  40a/. 

^  be  charged  od  afied^d.  in  apy  degrrej  *.  bjf 

reafon  or  means  of  any^  private  debt  or  debts^ 

which  then  was-  or  fliould  then  afccr  gpan 

due  from  the  faid  Robiti  NeUim  on  his  own 

private  account  1  and  that  (be  co-rpaitnerflup 

ihould  continue  fproneyear>  and  ;fo;froxp 

year  to  year  for,  feyen  years,  itHukeft  ihould 

reqfuire.  the  fame;  and  that  if  Huhpr:  &^sica^ 

at.the  end  of  the  firftyear,  or  any  .odor  year 

^duringi  the  iaid  iinren  years,  be  miided  or 

defirous  to  call  in  the^  iaid  500/.  fc  agr^d 

.  ^ind' thereby  underftood  between  the. parties 

.  to  be  bDly  lent  fy^mHuiert  to  i\&^7,>  on.  the 

terms  aforefaid^  and  to  end  the  faid  partner' 

/^p;;  that  then  the  iaid  Hubert  ibQU.d  give  to 

theijiid  N$yM  three  ^ncionths  notice  t>efore 

;he  eQ4^of'Oach  or  any  of  the  faid  ycar^ 

•'./.-;;  '     '         '  of 


§4^  ^ttnilfl^flH* 

^f!uek%ismihdo^iie^MA'^i^^^  to  %e 

HM'i^e^ ^»  therel^. isomri'^to  ^Merv^ 
hndi^tMnplf  tidiiu  Ahd  it  wa^  vfat^diclp 
•|^t«d  XhnNe^  9A)uld  i^  s^HOiMfd ;  ai 
4b«:)o  tt^nees  as  he  €»nVd  ht  .pot  !to  St 
«{tt-c|Mriqg  «v  finMlMtig  any  contrtiiodity  he^ 
iongiig  to  the  cra^s  and  chat  t(  Ibken 
•ffaboMf lioring  the  ca4{ttttnerffaip  adMnce^any 
jtim^tp 'iV'(^,  or  ir.^1^  &oiikd  idtpatice 
«fyi&m  <>f  moheyof  irid  cwn,  ^sdiidi  botfc 
.^pifieJV^JiNrty  to  do,  tlwtthe  prdk^iiid'lbA 
of  ^ch  fu^  or  fume  IHouid  be  eC(Qit)y  bcim 
between  ^hem/  and  that  Nt^  'ihoidd  not 
dimag  the  co^piirtnerftlptake  any  JRim  from 
an;  other  perfon  on  thetermsof  tlieH:xs^pait^ 
IKfAitp,  To  as  to  intide  aiiy  perfon: to  ^n^ 
profit  6bm  the  trades  or  either  of  di6m  in 
conjunA'ton  wic^i  Ng^on,  wkfaoUt  Jhhet^t 
kftVci  .Artd  for  the  per formanee  •  o(?thcft 
w?ticlweft<jh  boufd  bimfelf  to  the  ttlber^M 

m 

;tbe./>pei»lty  6f  toooy^  aad  on  tfae.i^  of 
ithefe  s(ttides  there  was ji^memorandtiini :m-- 
;^tfed/ thax  before  the  executron  •  thercfdf  it 
."iiraE:  agifeed,  that  if  any  •  finn  ibmld  b'ft  ad^. 
vantedtvby  d  thereof  "them- to  carry  :tn  tbeir 
titades^r.^fthoqt  th^  like  fum  befngndVUnCe^ 
•fa)& :  tbcf I  <ehj^)  V  that '  the  cpar ty.  fa:  advadciHg 
il^idjl  iiiiiallow^iY  tbe  oAer  'mcxt^^w  \% 


1      -^ 


siQkiJ^iOfr  ffaoii  mMfijR  afier; ibchnM  Mr jJt 

iog  anf  .idtfeovery  of  hisr  pi|tni«ffii^p;:t9'}fa^ 
credkor^,  excepc  to  a^  few  of  ihiaciQ^  iwl- 
fnatCifiicttdsy.  and  dtmiilg  duit  tiinrcOiilf oAftf 

SmwAhiA  io  the.  jdWellilPis  ^^^  *^  <9^f6u» 
ifclMi  alt  ilMC.Mie.v^i^  w^ietty  ui)«cQHfti^ 

«KQa(f{tan^  tivpttavf^jr  ^h  d«bi^>  •  liticikOQt 

M^yySkifm  ikew9  r&e  afltittea :  tb  fevwiial 
ii^rtfie  cMditops^/wbo'  fold  him  largtr.  paf- 
fch  C'iif  i^Mseinds  on  the  credit  ihtneoi^ 
unifiMifoH^  gave  tpromiiK^  note6*fbr;.hii]|- 
£slf^d  C<Mi^oyi  li^ich  wcre<i6er^ 
|k09ed^' under  the^eommiffiom  iitbert*  Gti^- 
ing  tbai  iVr^^««  bad  difoo^f^  the  <»^|^- 
lierflupi,  and  uhi«^  he  had  givcfi^in9fes''^r 
him&lCaftd  Contpaity  Ta^  great  fiim^^  appliod 
to'MRJi^jtocfcitk -MFitb  hi^  jand  r(K^(teiiiter 
Vigt  ibeiditieks^  l>u$  ^j^T^^ai^a  dei&uaida  betBg 
ti^ih^hibr/  Hd&n4.<^on\  the  (KDtt^tofii^ii:^- 
il«^<J7(|$}  iSaimfi  ifildrdar  to  iprotirdl  his 
^a(a\&«m  the  de|>t9.ivhidlk  Ifyifim  had^cdft* 
jraS^d^jiBakes;  avcoriyeyanc&rof  alii  &ik' Tctil 
f nd  fprfonal  eftace^    and    then    retires    to 

France, 


14*  pattntiffl^V' 

jdtMt' eommtilton  iflTtied  VipXtA^'HuberiwSt 
f^e^cHi  as  parmtns^  and  on  fiioh  . joiiitf  comA 
hiiffion  thfcy  were  declared  bankrupts,  •  Oit 
tHt  -^dth  of  Jmuary  't^f^^^Hnbirt  ^jrefers 
4  '  petitron  to  the  right  honourable  the  Lord 
Migh'  Chancellor,  fctting  forth,  thit  in 
Oiiai&'  17341  hcf  lent*  -Nfl/on'  506// '  fov 
t^hkh  he  girt-  faim  his  bon'd,  and  that  roit 
Ibch'bond  thete  was  then  duc'tO'  Mm-^gSofl 
whieh  hi  had  d*mande^  pdJUjent  of^  alnd 
thsX'Nel/oH  not  only  r'efOfed' hkii  pjrynnftfftj 
but  threatned,  that  unlefs  "he  would  deliver 
up  -the  bond,  and  give  him  U500/.  tltet 
Nelfoft  Vmuld  fwcar  that  Hubert*  "^zt  his  pam 
nef,  and  that  he  would  contra^  d^tstd 
rojooo/.  which  he  #ould  fiibjea  flfai^r/ to 
pay.  *  That  at  commiffion  had  been  awards 
agaitift  'Neiforii  and  a' joint  cofnmHIlon  aga'mft 
Nelfm'*^nd  /fo^^rf  as  jewellers  and'  pal^tafcrs, 
on  the'^pccitioftof  one  7^*»  tfar^yam  adia^ 
moflld  cutter;  who  pretend^  theVr*'was  ^a 
•  debt  of  i5oo/.'due  to'him  from  'Nel/bn, 
x^htdi'tiuberf  was  Tobj^Sf  to  pay.'  th* 
-Hubert  was  poliefled' of  lOOoA  f^jV*  ^3r;^;?l^»>, 
cftate,  and  ^irever  had  any  dealinigs  or  tranl^  - 
-fiftions  with  Hardhhii^  or  committed  anjr  , 
i  aia  di^bankruptcy.  'That  the  'i\?c 0^ January 
'*  was  ^appointed  (or   choice '  of  iffignees, 'ahtt 

thac 


»  V  t   J 


W!  («^«?^a«?g«.'fl««{^.o^PM»»-wJii5^  if 
^o^ft'rfd .  I?r9c^.ed  to.  di^.  of^  would,  t)e 
.^greaf .  ^ftl^  ,tg  hip.  „  And.  thiercf<?rc  J^(r4 
Pf^yp4,  tjiat  thcj  ioiiit  GoflQimigioo  .agaipft 
Ivpi.iaiid .A/"#»»nV8l»t,  ;a»agjin^  Huitrtf^bf 
•ibperfeded, -a;id  tbac  in  theinean  time  all 
fffocecdings  mig>»c  thercupflir bp;.ft4yc4  unji} 
:«writ  JhouW  H^^^^  for  uiat ;  jiv^pofc.    5:1^ 

?rp«i^;)^^?^ecn,biip  ^  iVf^  j^  ^ni^pn  the  jd 
*  o^v^^^f^^J^  j^o'^if^  f hisi  petition . .  c^me  on 
'hji:^pc^\^\?^ppp[nt^tntnt^  ain]  was^heardf^t  hi$^ 

Jj4)rd Quip's  hftufc  \f\iPrmAndJfr^U  And;Upofi 
.r.f adliig.  fcy<ir^^flkl;iYits,of  cfei©pcitfi9Si?r  aqd 
.Of^.y^o^  iifef /i&tfwr, ,;  Sir  .^T^^/w^^i^^^fl  .ai>^ 

Jpni  and  Another,  Jam^s^  CuHd^ti^Ar^Qth^^, 
.^^f?  Bmmott  aqoi  OtUrs,.aiKi  ^IjAac ^truff^i 

the.  c^^m.matioa  of  William  Pftrjqns  taken  bg- 

;i^rc  thecQiismilfioners,  under  thpfaidj^i&t 
.CQn^miflion.  tlie  3  til  day  q/  Jamary  j^.;j^.| 

^^d  the  ^icles  o£  partner(hip  dated,  the  lo^ 
Lof  P5'^^rr.i734i  bftwcen  the  i'fMiJiuberi2^ 
^Nel/m,,  and  ajfo  the  indorf«;nnent  on  the  faid 

article^s/jind  an  account  naarkj^d  B.  referred 

to  in^thc  depofition  of  IVilliam  P^(/6/2J, :  the 
fc'.i'.  ....  •  . 

icveral 
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federal  dq^ofidoDS  o^John  Hardham^  ^iMulM 
TbmUffhHg  Pk9^  mSf^beaJ,  Edwmi  Clarke^ 
Jotf^'F^t^  Mary^ariltr^  9Xid  Robert  Parftns, 
bef^tf  thf^  commtHioner!! ;  and  on  licarih^ 
whie  wfiar  ^edge^  bf  Mr.  FazskerUy  and 
Mn  B&r/  of  tcnnrfe!  for  the  petitionef,  and 
VLtiebutt  t!tllt  Vtt:  Legg  of  icounfel  for  the 
Alfigmea;  his*  Ltndffiip^  did  otiier,  rilrat  the 
petition  of  the  ikid  JPfHiamHui&t  flkouTd  be 
dKrtSBbi;  ited  the  did  joint  ^'coiiiiiiifCoA 
agaiaft^^^^drF/ and  JV^c^ir  did '  accordlagI|f 
ftand*  Tfait  eonuniflSon  againft  t&hrt  de- 
pendMt  upwards  of  two  year*.  In  Trinity 
term  173^,  Hfc*^f  filed  his  bill  iii  chancery 
agaiaft  4ll  the  creditors  tinder  die  joint  'com- 
mtflkM,  :e»ept  one  Mr.  Tb9tMs'  Chefin^ '  fbr 
a  diAtn^rf  4i^w  their ;  re^e^ite  debts  arofti 
and '  to  tontr^ert  dtMng  bdier  thiags  his 
beinf  a  partner  with  the  fatd  Ri^hetf  JVfc^^ 
or  hkiv  his  eftate^  or*  e#td:s  bdng  1)id)le  to 
the  |)e<Ms  or  ^cn^dds  of  tl^e  fdnie  'tr^fhoira 
or  any  of  them;  and  after  fbch  fuit  had  betfh 
fome  time  dtpendingj  Mr;  JfiAerf^  niidfe  «a 
hMo«#aMe  propofal  to  the  iircdiiid^^  whidi 
Aey  IrIL  thotighc  proper  toj^  cofirfint  to ;  and 
iBpon  payment  of  a  certain  ftitn'intirth^banfc 
of  £*f&»i/i»the^ita*nes'of  thiftees,  the  cre- 
ditor entered  tntoartfelKfof^greeihent  with 
i^fAm^^^zt  Idiry  would  accept  the  lime  iif 


>. 
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U\  fa(it&<£tiwtof their  ixkm  wA  fh^tdbtpt 
would  hoc  oiUjr  procure  tbft  Cud  m^xumiBkm 
of  baRkruptcy  to  be  fuperMed»  JM  ^Ub  llie 
faid  fuic  10  chanoery  €•  be  dKfmifel  oiMt  of. 
coorc  without  colh.  The  Com  agr^  09011 . 
was  afterwards  paid  i:^ ,  lAtkerj  and  dM  fi|i( 
wasdlfqai&di  aod  on  tke  f  scb  dav:oCJ3f« 
temifcr  17 Ah  «vith  .the  coofinic  ofjhe  cmdi^ 
torsj  d)C.4-^^^  commtflioti  of  bfl|ikraigcig( 
^dMA  fduifrtjofd  jVic^n.^aK  (upcr&^o^L  : 

r  * 

It  tiie^^on  behoves  ^very  one  upos  «n%s^  . 
iiig  btq  partnership  co  be  ytij  cktuva^fc0k^ 
ami  Apt  too  haliUy  form  Aick  agoqiHiuMi. 
witKi|ne  who  U  a  ftr^geri  for  if  o^fkt  Mtf : 
to  be  forfiotcen  that  om  partner  lawy.  ^ai^.. 
tra4  debu»  even  ia  the  parmer^i^ jtiitKofo  . 
far  unhiwwa  to  the  oth^^ .« jCh^t  flirpther. 
may  be  inir^ved  in  the«bnger  of  tfcang^'  tho?  ^ 
he  fj^aAiRptat all  coocemad  iiH  or  acquaiuai  .1? 
wHh.^^m,iH:  the  dine  they  were  co«traM«, .  / 
So  ^  may  one  partner  difcbafBa  deh«»jfoc  j.  ,; 
the  j(9«partft(rflHp  firooi  and  ii  he  liiar«||^);4 
fttW  isfi^nuf^  oaay  receive  mon^  and  gtl^  15 
wceipts /or  k  on  t^  joim  ^/ 

carryjng  tt  to  the  comm^  #C60uat,  w  jkea  .  / 
t^rtnsyig  dit  amount  inc0  CM&Xy  msf  wgfig; .  ^ 
ifae  4ock  jcia  fo  con6dcraUe  a  d^|r^  dM(tiii^ 

h  ought 
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u6  IParttterQilp^ 

fnighc  eventually  prove  the  ruift  Qf<all  fhtf 
partners. 

An  evit-mitfd^d  partner  might  lik^wife 
confefs  judgcnent)  or  give  bonds^  or^notes  in 
the  nattie;  and  <xi  the  account  of  the  co- 
partncrfliip  firmi  and  yet  convert  tht  effcCts 
to  his  own  private  uic^  leaving  the  joint  i&sdc 
to  be  anfwerable  for  the  value.  Such  an 
one  might  alfo  clandeftinely  fell  and  give 
credit,  and  deliver  parcels  of  goods  to  what 
valne,  or  what  quantity  his  evil*  intention 
might  fuggcft,  and  to  whom  he  pleafed, 
and  .by  fuch  connivance  might  lofe  to  ihe 
fiock  fo  large  a  portion  of  (he  property  as  to 
];uin  the  other  partners  by  involving  the 
whole  CO- partner fliip  firm  in  a  (late  of  bank- 
ruptcy ;  for  certain  it  is  that  one  partner  may 
Commit  afts  of  bankruptcy  without  the 
knowledge  of  his  co-partners,  and  thereby 
fubjedl:  the  jpint-ftock  and  all  the  partners 
eoncerned  therein  to  the  hazard  of  a  com* 
mifijon,  whilft  the  other  partners  might  re- 
main ignorant  of  it  till  the  blow  was  given^ 
and  in  fL:ch  a  manner^  as  to  be  too  late  to  be 
rtcricved* 

Such  bcipg  the  dangers  of  partncrfhfp  iii 
tiadc>it  c;tnnuc  but  be  obvious  how  cxiicmcly 

nccci^ 
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jnecefiat]^  k  i$^  for  every  one  to  weigh  the  diT- 
advantages^  as  well  as  the  advantages  of  part* 
nerlhip  upon  entering  into  fuch  a  contraft. 
Aod^ .  in  order  to  guard  againft  the  ^ore- 
.  4n<intioned  d^ngers^  I  {hall  oext  proceed  to 
^int  out  fonie  of  the  principal  requifites 
iflhiqh  are  neccflary  to  the  carrying  on  part^ 
b€dti(p  with  good  efie A. 
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CH  A  ^TiBR    Vir. 

■  j  - 

WHS N  we  cQt^dler  chat  oommeree i9 
not  a  ganM  of  chance^  biat  a  fcienc^ 
tn  whicb  thore  yf9hD  are  beft  (killed  IM  the 
fkireft  for  fuecdfi;  and  when  wc  alfa  confiv- 
dcr  that  €reaf  Brifain  hath,  liy  the  force  df 
her  arms,  the  wifiJom  of  her  eoundiSy  and 
the  mtegritf  of  her  tnercbalita  opened  ft 
cdnrmiunication  m  atl  quarceri  of  ttte  world 
f(>r  an  unlimited^  comn^erot^  we  are  lod  u> 
difcoyer  the  ufiy  if  noc  ti^  nece^  of  part«-. 
tierfhip  to  carry  on  comraerciai  inlbBncowre. 
Afid  the  primary  ingredients  wihieh  are  rc- 
qoifice^^  the  pctrpofeof  cafryiagfjon  parc^ 
nerfli^p  wttli'  effedl  ar&  a  ftri^ilf  mmA,  eon- 
duift'-^fthe  partiet  dttm&l^fl9i»  mdcpeiMUAt 
-^f  a'ny' contf aft  whatfoever^  tdgeehcr,  wIfIv 
t^fe  ^(kive  sift.>wcll-  as  negative ;  ji^^i^a^^s 
wfiich*  oyght  to  .lte:«fibcded  by  i$a^^  pfi^bc 
-^ktthi^ii^fii^Saaatfra^b  to  jbe .  nnadcii^yi,$hi^, 
and  in  att  db^l)i^4n<Hcafl((f  j^^  ^SMg!^- 
^iit*  the  joint  concerjij.tach  ought  likcwiftr 
to  abilaio:  from  what  is  prohibited  by  law 

aad 


tnd  not  t^a^^  >^^^  ^5»^T^r>ft<  \^        K^J^  < 
of  any  Icrio-wn.    <1vlX:v  .    v^^  ^♦^^ 
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regular  axxacx^rv^     ^>aa\^,.  ^"^^^J'     ^A 


fettled  \3e^^livc!^«i>n.     Ci_J^~    \c^^4^        ' ^^ 


have  eiicere^a,  \KvXic*  ^,txt:j«x(kit  ^^^^'  ^ 

and  * 
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altho^  It  does  not  originate  Ucrcj'  fbf  fjti^i' 
in  difcourfing  upon  the  fabje^cfpartiici^-' 
fliips  nioft  emphatically  fays, '^^  If  is  *ac-* 
"counted  a  bafc  thing  to  deceive  a' partnef 
^'  in  ever  Jo  Jmall  a  matter ^  and  with  reafbn. 
*'  For  he  who  enters  into  partnerlhip  does  It 
^'  in  hopes  of  gaining  to  himfclf  an  iflillant : 
*'  ITo  whom  therefore  can  be  fly  for  fuccour,' 
"  that  fufFcrs  from  bim  on  whohi  he '  de- 
"  pended  ?  Thofe  crimes  are  of  the  tjlackcft" 
^f  hue,  againft  which  there  is  the  Icaft  guard/ 
*|^\We  rnay  defend  ourfclves  againft' the  ma- 
^^lice  of  others,  but  to  an  intinrfate  Friend* 
^<  we  lie  open.  For  how  can '  we  provide 
**  againft  a  partner,  whom  we  caiinot  fof 
^^  much  as  fufj^ett  wichput  violating  ''our 
^duty?  Well  therefore  did  our  aiiteftors 
''^  judge  him  who  deceived  his  friend  in  this' 
^  point,  fit  to  be  reckoned  amongft  'the' 
«  worri  of  villains/'  '"   '        ' 

••■  •  3.  '  *    .  I  »'    I  •    .      •  I    ? 

i  ^  Tdly^s  words  are,  *'  In  v^hm  minmribjf^  /^(iH^  ^Mrc 
tjttpiffiMum  efl  neqiic  injuria  }  propterea  quod  auxUium  fihi 
Je  putat  adjuHxiJfe^  qui  cum  altera  rem  commumcavtt.  Ad 
£ujus  igitur  fidtm  confugiet,  aim  per  ^usjidt-m  ^Ikattuf^  etl 
Je  commt/eritf  Atquc  ia  Jknt  AMmadt^u^JiL  ^ec^sit^ 
mcuAme^  qua-  (SficilUme,ff^£^vMtHr^  Ti^teffl  lad^ciPt 
pjfiAiuSt  iniiani  multa  npnrtior^  vidcant,  ^ic^ijfk  tfi  ;  ^Qcium 
mp-o  cai^sit  qui  poffifmus  ?.  Sj^rm  etiamji  mctuimus^  jus  of^ 
fj:ii  Icedimus,  Re  fie  igitur  m'^jores  cum,  qui  fccium  fcfiilijjit^ 
in  ifirorum  bonorum  tiMmero  non  futaiunt  hahtri  cporttre. 

Orat.  pro  Rofcio  Ameriao,  chap.  40. 


It  ba$  ali^ady  been  obfcrvcd,  that  upon  en- 
uring intoi  pa,2:tnerfhip,  which  is  a  con tradt  re- 
ciprocally beneficial  to  all  parties^  fuch  care 
13  ex$£ted  from  each  as  every  prudent  man 
commonly  takes  of  his  own  affairs ;  an^  in 
carrying  on  partnerihip,  the  partners  owe  re- 
ciprocally to  one  another  an  upright  fidelity 
and  integrity,  fuch  as  may  engage  every  one 
of  them  to  Ihare  with  the  others  whatever  they 
liavc  belonging  to  the  co-partnerlhip,  with  all 
the  profits  and  advantages  which  may  accrue 
frorp  thew.e,  and  not  to  referve  any  thing  to 
thepa&lveSy  but  what  they  lawfully  may  by 
t^irjccptra€t.  So,  that  befides  the  fidelity 
which  the  partners  owe  to  one  another,  they 
likewiie  owe  their  care  and  attention  for  the 
affairs  and  ^ffefts  of  the  co-partnerfhip.  '  But, 
inafhuich  ,as  their  fidelity  cannot  be  limited, 
for  it  admits  of  no  bounds,  they  are  obliged, 
with  refpcft  to  the  care  which  they  owe,  to 
ufe  only  the  fame  application  and  vigilance 
in  the  partncrfhiji  concerns,  as  they  ufe  in 
their  own.  And  this  doty  of  care  and  vigi- 
lance which  the  partners  owe  to  one  another 
being  regulated  by  the  care  which  they  have 
ofwhat  i$  their  own,  it  ought  not  to  beacon* 
ftrued  to  extend  to  the  greateft  ewa&nefs  thac 
the  wi;/?*  cstreful  and  vigilant  pcrfons  are  capa* 
ble  of  i  but  only  to  make  them  refponfible 

L  4  (^^ 
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a  pgvtiipr  ^bo  <aH«*^^  ft'^Wr^ff^iftf  ffcwftnci* 
moo  afl^irs  w  cvxyii>g  oa.tl>e|iuti)^j;(bip^  as 
rjiaf^oea  of  hk  QW9^  Qi^Quld  .<:hAnct'C0ijMl)iQto 
i])Oi€^  flight  Cauh;  /wu(b<»]t  any  icyil .  iUNmtton» 
|C;Wf>ul4  be  iiArcafoj^Ujf.,if  ijp  ^ff§j^rm  be 
.  ff\$i^€  aocountablc  -f^r  i 1 5^  partfi^g;  fitftf,  -be* 
ittg  coefidercd .  rcl^ppnfiblcf  for  »iy  ^a^idfnt, 

fhejr  oug^t  to  4x2  anfw^raolc.  J'^t^Si-jbeeo 
%l^i\df  a  queftioD>  whether  $•  parcntf^  iijke  s 
baitce,  is  accountable  for  ftwdQf]\y^,6^  y»nc^ 
thcr  he  is  alfo  accowntable  /or  lu^ji^pg\iigcnce 
in  carrying  on  trade  i  And  it  now  prevails^ 
|that  he  is  anfwerable,  for  all  i^e.^^arnages 
ivhic^  happen  chfpugh  his  faul^h^  ^^  if  a 
pan  fails  in  having  yfed  the  m^  fjf,^^  dfli^ 
g0uu^  (uch  a  failure  is  <^9.t  CA^[;^h|^^ded 
tinder  the  term  <;vtPAj.  or  fault  ^.jfpr  jy,jf  rt- 
ner  is  not  liable  to  ^uifwer  dain4ge5,^i|];^  re^ 
H^fi)  to  the  goods  of  the.  part9er^^p||^l^c  ap- 
pears^ that  he  has  ufed  the  famerf^^ii^i^nd  di^ 
^geno;  towards  thero^  which  he  h^  dually 
obfetved  in  keeping  his  own  individiial  pro« 
jfi^j.  For  it  is  certain^  that  wJioeyer  tbufes 
Aiicgl^eot  mto  for  his  parser,  c^n  la^  the 
blame  upon  bimfelf  alone^  and  n)uft  impute 
kiS  misfortune  to  bis  own  ill  choice^* 

b  Sodetoi  et  fitmrn  cmm§ium%  et  d^kmitcuifam/ncTpUm 

V*  JO.  17.  aj* 
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lii^npyift^~«a'4*]^KfterAfpi  inhere  the 

t  Ifoeki  «h*1nft;  dum»^^  the  dtviOob  ^^aiii 

'  ^  CM*  lofs^  '^mi  othet  fiircamftances  ai>6  Ariiy  af- 

'r^^eitiin^d:  all  the  partners  ai^  ^tierilMy  'au« 

;  thoflftd  te  fign  by  the  Mme  and  firnn  dfUbe 

'    etfmpany,  becaufe  their  iritWclb  arie  tirtdfVid- 

'  «d  *,  Although  their  degrees  of  Inter  eft  Vnay 

differ;  yfct  at  the  fitYife  time  this  privitegc 

may  be  confined  to  (bme  one  Or  more  of  the 

'    partn<frs  by  |>artictilar  igrecmeot.    ft  often 

••   happens  that  the  fame  partners  carry  on  btifi-  ^ 

'  ncfs  at  (different  places,  in  which  caTc  they 

fometinnes  vary  their  ftilc  an^  firm. 

» 

After'  a  partnerftiip  is  entered  into,  arid  is 

•  begiln  to  be  carried  on,  the  fignatore  of'each  , 
partner  is  ufualiy  fent  to  the '  correfpoh^Jnts, 

•  and  fo  continue  to  be  fent  a^  nenrcof r^f^n- 
'  dents  arife.'  And  when  anew  p5hner"l§iid-r 
'  -  ntrtted,  aithotfgK " thWfc  be  no  puflit  ^olfdi  of 
■'  alctratroW  in  the  ffrlri,''  lifs  S^natufe-'fetf^fil  to 
-  ^^be  tri^nfrtiitted,  ^'^\W'  Hn  ihtifnarton; VSf^hc 
*'  chartgelri'tfie  co^parcn^rfhip  to  d^j||fie33cfor^ 

refpondents.   'Ndveri!h^le(i,  mercafitHetiodfe^ 
' '  thkn»vt^  iceh  long  ettHMifHcd,  ^fteii^H^in 
"••the  old  firnhi  though*  all  the  origtfiS^'^Jftifers  • 
^^be'deati  or  Withdfav^rn/;-  -^^  -  ^^-  ^^*^-  ^» 

-  ^'  *\-  .Ji3  .8  .'i  I   Dill  •       ^^ 
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In  carrying  on  partnerlhip  trade,  the  powers 
of  each  partner  are  in  general  difcretionary  | 
but  at  the  fame  time  partners '  oQght '  not  to 
z6t,  JLix  rp^tters  of  importance,  without  con- 
fultJtfg  t6^ether,  provi'dcci  opportunity  offers. 
For,  though  a  pai;(Mr  ib  onjjf  bound  to  take 
the  fame  care  in  a  co-partnerfhip  dealing  as 
he  would  of  bis  own  fingle  concern,  and  miiy, 
not  be  liable  to  make  good  the  iofs  arinng 
from  his  judging- wrong  in  a  cafewiiarehe 
h^A  ^iHtbmty  to  a£i: ;  yet,  if  it  can  be  made 
Qut  that  he  ex f ceded hh  power^  apd  the  event 
prove  unfuccefsful,  he  muft  bear  the  lofs:  jf 
it  were  bthcrwife,  indlfcrect  partners  might 
Ipad  thofe  with  whom  they  were  connedted 
into  the  worfl  of  difficulties  againft  their  con- 
fcnt. 

Having  endeavoured  to  trace  out  feme  of 
the  chief  rcquifitcs,  as  well  as  general  rules 
neccffafy  to  the  carrying  on  partncrihip  with 
cfFeft,  it  will  be  the  bufinefs  of  the  next  chap- 
ter to  fflfct  by  the  fcveral  dccifionsin  our 
courts  what  are  confidered  to  be  the  rights  of 
partners  ns  between  themfcjvcst 


'H 
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, '  ■    '  *  -  * 

I)  A  R  T  N  ER  S  being  fcifcd  per  my  et  per 
;>  tmty  the^  ipuil  in  all  cafes  i>e  confidercd 
as  joinirtenancs  in  the  ftock  and  all  their  ^fr 
feSfi  J  andaoc  only  of  fuch  particular  (lock;^ 
as.  may  be  in.tr^de  ^t  vc^t  tiqfie  of  their  cpcef-r 
ing  into  partncrlhip,  but  throughout  all  the 
fubfequeat  changes  in  their  co-partncrlhip 
dealings  i  confequently  nothing  can  be  confi- 
d^red  as  the  exclufive  ri^bt^  or  adual.  fhare  of 
one  partner,  but  his  proportion  of  the  refidue, 
upon  a  balance  being  ftruck,  of  the  accounts 
between  theni.  To  illuftr^te  which  dodrinc 
J  Ihall  proceed  to  (late,  in  the  fiift  place,  the 
cafe  of  Smyth  y»  DfSylva^y  which  was  ^n 
jflTue  directed  out  of  the  Court  of  Qhancery^ 
to  try  whether  the  plaintiffs,  as  afilmpees  of 
Edward  Hagt^e  a  banl^rupt,  were  enilikd  to 
0/70  third  part  of  the  profits  of  the  adventure 
>  of  the  (liip  Unanimity i  from  LcrJon  to  /ifrica^ 
from  Africa  to  Jamsicciy  and  from  thence  tq 
l^cndon^  and  alfo  of  the  fale  of  the  Ihip. 

»  Qowp.  471, 

This 
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Thkcau(ccamebiit!6b^^ti^ed  at  Guild* 
ksll^  IdmdM^  at  tite  SkcingSi  after  &S^  Tertii 
lTOl^^  before  l4)rd  MnsficU^  -wbca  the  jury. 
fbvR^  a  Vicrdlfb  for  thcpUintiifs,  damages  one 
flu}liQg)  aiid  cofts  fort;  fliillings>  fubje£):  to 
che  opinion  of  the  Court  upon  the  fqllowing 
cafe.: 

,  .... 

That  in  ID tc ember  1771,  Edward  Hague  the 

bankrupt,  together  with  the  defendants  Jfaac 

Bernal  and  Abrahatn  t4ray  agreed  to  purchafc 

and  fk  out  a  fhip  for  the  llave  traded  at  jheir 

joint  expence,  and  for  their  joint  account.^  and 

rift:  in  tbWds :  and  that  the  other  defendant^ 

J)e.Silva,  ihould  have  the  condu(5l  and  Oia- 

—  'I 

fti^enKnt  of  fitcing  out  the  fhip  as  a  pwfv 
OX-  ihi{/4  bun^aod,  for  the  benefit  of  the,  p^iw 
ticf  concerned.  That  Hague,  m  Vece^tr. 
1771,  purchafed  th^  ^jp.in  queftionfor  680/. 
;^n4  ipon  after  gave  4  biHof.  lak  of^<^e  third 
pa^t  tQ  thjc  defendant  Bernalf,  a^^^p  jtt^^  de^ 
fendanf,  Xara  a  bil^  of,;fa;e  pf  4V^(^^%fjthif^ 
pirfii.thHfoon  aftcrwvdsit^e  dcfend5n|JJjr;» 
fold  -or^  moipty,  qr  ^If  Rart  orhii,tj^d,pai^ 
to  ^  pfhfr  d«feq<^Bt'  i>-Sfiw.,  »cyij#jcf^j^ 
^lA*  was.at  -thft  wiwk  f^?ig"40?  ^  ft$WfiiPV« 
the  (bifr  f^  fea,  and-fi^plxijig j^Evflfra?,  ^^ 
^^jnou.Qting  .taiihe  fum^^  #d[84]  JiTftr'..^ 

»f  Mfhieltr  the- .def«ndaQt»  ii^rdr-aot^^j^fiixil 


am?  ptcf^Wb'prodfflory  onefor  4bH'h 

4  j.'  '5  ^.  psiyable  at  fix  irtiofritfis,  th^  othci^feif 
f39  //  a  >•  4^;*  «'twelW  mcmtfe  for  the  ?fr- 
mainder.  That  D^  Silva  paid  in  ready  ni6-* 
ncy  towards  the  cxpcnce  of  the  outfit,  the 
fiim  of  1131 /.  I4J.  gjfi  onlv;  andthaihe 
had  fix  rhbhths  crccfic  for  120^/.  tji.  3^#' 
part  bf^t^^outfic  an^  cargo  thereof,  ami  twelvtS 
months  credit  for  the  remaining  2^17?*'  7iv 
1  d:  from  the  I  ft  of  jfanuary  1 77^2.  That^  tKd 
faid  fhip  iailcd  for  Crave/end  on  or  about  the 
firft  of  March  1772,  and  arrived  Mt/  &cv 
That  before  the  promiffbry  notes  fo  given-fcjj» 
the  bankrupt  became  due  and  payable,*  antf 
like  wife  long  Ijcforc  the  flitp  arrived  at  J*^ 
maica^  n^n:'.  on  the  fwrond  day  ofjufy  tYf^i 
/%«r 'Was  declared  a  tKinkrupt.  It  cbiiH 
nbt  be  krtown  for  fevcn  or  eight  motithsf  aftfer^ 
l»hether  the  ftip  would  nfiakc  a  profiea©kJ 
Toyage  01^  not.  -The  plaintiff  Nuff^  bhi^ef 
the  aCfigttres,  applied  fcreril  €imes  tJo  the  ae- 
S^ndant  be  S^ha  to  talie  thcf  bankrupt'*  Aard 
Of  httWfcffnnr  the  faid  Ifctp;  artd  thtf  1f>rofita 
aftd  HIk'tilereof  to  innnfc^f  $  and  ttiP  ^y^  thtf 
plaintifii  thfe^fiiid  fum  -df  4toA  ii^^i-.  7* 
to^tl^ ^motley  ihi^^nk^upckadaiStoaU}!! 
^aS(ll  on  account  thereof,  which  the  defendant 
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D0'^if^a  ac  Brft  refufed :  but  endfaiMwred  til 
ke^^ould'to  kl\  the  bankrupt's  (httt  in  the 
Afip)  ^d  the  <Hitfic  and  profits  thereofj  to 
fome  other  ptfrfon,  who  would  pay  iJie-  410  /. 
It  s.  7  d.  to  the  plaintrffs,  his  aflignees^  and 
to  pay  for  the  remainder  of  the  oucflt  thereof: 
birt  not  being  able  fo  to  do,  the  defendants 
ttimal  tnd  LarCy  about  a  month  or  two  afier 
the  bankruptcy  of  Hague ^  were  after  much  in- 
treaty  prevailed  upon  by  the  defendant  tie 
Siha^  to  join  with  him  to  take  the  renfiainder 
of  the   bankrupt's  fhare,    equally   between 
them,  and  to  pay  the  faid   1 1 42  /•  6  s.  ^d. 
between  them  in  equal  proportions,  being  the 
remainder  of  the  money  the  bankrupt  had 
agreed  to  pay  towards  the  Ihare  thereof  he 
had.  propofed  to  take.     The  defendant  Bttnal 
accordingly  paid  the  defendant  De  Silva  one 
ftni^  part  of  the  faid  fum  of  1 142  /•  65.  9^. 
and  the  defendant  Lartf  paid  him  the  other 
third  part  thereof  3  and  the  defendants,  from 
that -time,  confidered  the  plaintifEi  (thfc  aOig- 
nees)  as  inicrefted  in  the  lliare  of  rhfc'lbip,  fo 
to  have  been  taken  and  paid  by  the  bankrupt, 
only  as  the  fum  of  4  1 0 /.   lis.  j d.  v^3s  to 
the  fum  of  4658  A   1 5  ir.  id.  the  amount  of 
the  c6fts  and  6u!fic  of  the  fi\id  fliip  andxargo  : 
and  that  the  defendants  were  entitled  to  the 
rcmiaining  part  of  the  Ihare  the  bankiupt  had 

or:  finally 


IRitftOkiiftCi^  iS9 

iirt^mtij^.fn^opofed  to  cakc».  Thai  thft  plaio* 
Klff  J^utff^tfki  the  4efeiMiant  DeJSilvai&t€- 
cal  )tm)C9ito  pay  the  iaid  410^.  us,  'j^d^  aod 
to  it^k^^rth^  faitije  to  bimfcifj  with  the  prqiits 
and  T\fk  thereof  That  t^e  firft  intelligcQ^e 
the  (defendant  had  of  the  0xip  having  n>ad(^  a 
profiijable  vpyagc,  was  on  the  a4th  February ^ 
.I77j^,  .  The  qu^ftion  was^  Whether  the  aflig- 
nees,  as  (Landing  in  the  place  of  Hagu^  the 
bankrupt,  were  entitled  to  one  third,  or  to 
what  ,Qther  Ihare  of  the  profits  of  the  ad- 
vcntuie  ?  ^ 

.M^•,  Mansfield  for  the  plaintiffs  i  Mr*  Bm^ 
ning  for  the  defendants* 

hOiTd^Mansfield,  after  ftating  the  cafe^  pro- 
ceeded thiw;  .The  adventure  having  pcoved 
a  proAuble  one,  the  queftion  is,  what  Oiare 
l^  aflignefis.  of  Hague  are  entitled  to ;;  w^e.- 
iji^f Ub^.  Are  entitled  to  one  third  of  tbeprp^ 
iitsi^,  and  of  the  money  arifing  frona  the  f4lc 
of  theilhip,  or  only  to.  the  proportioiv  whici^ 
the  fu:m  of  410/.  paid  in  tnoney  by  Hague 
fowar4s  the  expence  of  fitting  out.  the.  (hip, 
T^c  b^ars  to  the  whole  annountof  fuch  origir 
nal  expence,  which  was  4658/.?  There  is 
no  difi^ercncc  between  the  rule  which  muft 
govern  the  deterrnination  of  this  cafe  in  a 

court. 


court  Off  law  or  equity.  It  dq^n&  upon  t%t 
Tight  of  the  bankrupt :  and  to  find  out  ivhat 
the  right  of  the  bankrupt  is,  rt  wiS  be  necd"-^ 
fary  to  confider  jff;^,  how  it  ftood  at  tfce  time 
of  the  bankruptcy  |  Axid/econdfy,  whether  any 
alteration  has  happened  (ince  to  vary  fuch 
right.  Firfi^  At  the  rime  of  the  bankruptcy, 
the  whole  expencc  was  incurred.  Hagui  was 
liable  to  De  Siha  for  the  amount  of  the  notes 
and  a  partner  in  thirds.  The  adventure  was 
then  at  Tea,  and  Dt  Stlva^  as  purfer  of  hufband 
of  the  (hip,  was  liable  to  him  for  the  amount 
of  his  third  (hare  of  the  profits,  whatever  they 
might  be.  But  fuppofe  the  other  partners 
were  liable  to  thofe  who  trufted  DeSihai 
the  confcquence  on  a  bankruptcy  between 
partners  is,  that  they  are  entitled  a^  againft 
eactr^ther  to  the  balance  of  accounts  2  and 
fo  it  was  fettled  in  the  cafe  of  Skip  v.  Har^ 
^ood,  before  Lord  TJardwicke^  in  Chancery* 
Therefore,  if  the  other  partners  had  been 
obliged  to  difcharge  the  amount  of  the  oMes 
which  remained  unpaid  at  the  time  of  the 
bankruptcy,  the  aflTignees  mud  have  allowed 
the  other  partners  the  full  fum  paid  fv  the 
bankrupt,  and  could  have  come  againft  thend 
only  for  the  balance  due  to  him,  if  any,  Thij 
ifrno:  the  caic  of  a  ne^  trading,  or  a  new  ad- 
T-:^:ure  begun  afier  an  aft  of  bankruptcy. 

In 


iBU«6»,  ^c,  t6i 

in  ihfit  cafe^  it  is  fair  to  fay^  tkat  the  bahk^ 
faptcy  4^^^!^^^  ^^9  partnerfhip :  biit  here, 
all  the  cfpeDce  was  incurred  prior  io  the 
bankruptcy  iZxA  if  the  bankri^t  by  an  accef« 
fion  of  fortune  had  had  fufficitn^,  and  the  voy« 
age  had  proved  a  lofing  bne^  he  wi^i^ld  havo 
been  liable  for  the  whole  in  proportion  witK 
the  otfier  owners^  Thercfofe,  he  had  clearly 
a  right  to  a  third  of  the  promts  at  the  time  of 
the  bankruj^cyi  and  the  iniolv^ncy  of  th6 
bankrupt  docsjnot  vary  hhs  right  Secondly ^ 
ithere  has  been  nothing  done  fince  which  can 
make'  the  Teaff '  variation :  for  cvf ry  thing 
that  has  been  done,  was  done  without  the  pri« 
vity  of  fH(*  tFankru6t  or  the  aifegnws.  Con- 
fequendy,  their  right  cannot  be  varied  by  d(tt 
agreement  between  ocher  perfons»  in  which 
thcyii^c^ri!  ft'dtVd^  It  fs  htiittatfcfial 

#h«thff  l>y  sMd  jitedged  his  own  credit  m-^. 
ly  to  tlift  rradefrnM,  andf  took  the  feparat* 
credit  bf  x\it  ^arrtnert  for  the  ft^re  of  dach^ 
or  wftetlvdf  thcf  ot^it  partrieri  we're  liable  t6 
the  tridtrfWiicb  fofr  thtf  whbfe.  The  qucflSioik 
ii,  whSf  wus'the  fight  of  the  bankrupt  ?  If  the 
tfther  partirers  t*dre  not  liable  toD^  Mija  (oi 
his  ftaKe,  y«  thd  Is^nki'upt,  upon  paying  the 
fdll  arttoHinc^of  hk  ihafe,  was^ entitlJjd  to  ^ 
third  df  the  ptofitSy  as  he  would  have  been 
liable  to  a  third^of  the  tofs^  rf  the  adventure 
:*•  •    -     'M     '  -  Jiad 


t6a  l^netJbfpT- 

iad  beeo  unproHtrfJc.  .  Whea  1  (ay  vlpoii 
payment  in  full;  I  mean  payment  accdrdingf 
Co  lavr.  If  he  had  not  become  bankrupt,  if 
muft  have  been  an  aftual  payment  of  the 
vhofc  of  his  Iharej  but  as  he  is  become 
bankrupt,  it  muft  now  be  a  payment  accordl 
ihg  to  the  diftribution  made  by  law  in  that 
cafe }  which  is  a  prt^rtionable  dividend  with: 
the  reft  of  the  creditors.  Therefore,  whether 
it' were  a  profitable  or  a  lofing  adventure, 
cannot  vary  the  right.  The  confcquence  is, 
that  the  aflignces  are  entitled  to  one  third  of 
the  fliip^  and  adventure  in  queftion. 

■ 

4  • 

4fion  and  4/bburft»  Juftices,  of  the  fame 
opinion. 

/ 
I 

Per  CttK  Let  it  be  indorfcd  on  the  pofiea, 
that  the  affignee*  of  the  bankrupt  are  entitled 
to  one  third  of  the  value  of  Ac  (hip,  and  of 
the  profits  of  the  adventure  in  queftion. 
And  we  find  alfo  the  fame  principle  cftaWilh- 
ed  in  a  variety  of  other  cafes.  Thus  in  Hey- 
don  V.  Hey  dm,  Mich,  5  »'.  &  Mb.  another 
perfon  being  co-partner  with  the  defendant,  a 
jadgmtnt  was  obtained  againft  him,  and  all 
the  goods  of  both  of  them  were  taken  in 
execution. 

h  Holt  C»  J.  3o»» 

Holt 


tidt  €«  J.  and  the  Court  adjudgeci  that  the 
SheriflF  mufl:  feite  all  the  goods»  for  the  mbi^ 
ecies  are  undivided ;  and  if  he  feized  but  a 
tncriety,  and  felk  that>  the  other  copartner 
iriU  hav<e  a  right  to  a  moiety  of  that  moiety  % 
therefore  he  muft  ieile  the  whole,  and  (ell  the 
moiety  thereof,  and  then  the  vendee  will  be 
tenant  in  commob  with  the  odier  partner  c^ 

See  Here  \n  like  cafe  by  ^^  C  J  ^.  Al« 
though  partners  have  joint  and  undivided  in-^ 
terefts,  yec  ofily  the  fhare  or  part  of  him 
^ainft  whom  etecution  is  lued»  and  no  more^ 
can  be  feized  upon  this  execution* 

And  likewlfe  id  the  cafe  of  Bacbkurft  vj 
Clmkani,  Mi^h.  tW.ScM^.  Cafe  againft 
the  defendant  as  Sheriff  of  Kent,  reciting  a 
judgment  at  the  plaintiff's  fuit  againft  f^iU 
UamDykiSt  for  400/.  znd  z  feri  facias  thereon 
delivered  to  the  Sheriff,  that  though  Dykes 
had  divers  goods  and  chattels,  yet  he  had  neg« 
lefted  to  feize  them^  and  made  a  falfe  return 
of  fiuila  bma  %  mm  cul.  Pleaded  on  a  trial 
before  the  liord  Chief  Juftice  Holt.  The 
\         cafe  was  thus :   J)yhe^  Brown  and  others  were 


c  4  Bac.  Abr.  460.     Sallc.  392* 
!  *  I  Show.  173,  X74*     Coinb,  ai/, 

«  Holt  64J. 

M  %  partners 


I 

1^4  l^sttnit^p 


«  « 


pir{iiktx$  of  ftvtral  g^qc^  of  ffts^  tfluc^ 
^ir^j^W  being  i»d<:bted,  ^fyrifui^if  y^a^  (i^4 
fgaiDfl;  b4m>  ^^  tl»;reoo  thefi^  goc4$  were  a|l 
^McL  and  tp  t^  Sheriff '$  cuftpdy^  and  con- 
)^quc9tly  not  liable  to  the  pUiotiff '^  «ecu-» 
ti^n.  HeU  by  i^^o/^  C.  J.  that  heing  qqcq 
fevsed  jn  a  culbody  of  law,  they  coyld  apt  be 
feized  again  by  the  fame  or  another  Sheriff^ 
«|Mi  if  t^ey  vper^  fold  thereon^  fuch  bargain 
idfOi^d  be  void*  Held  alfo  that  chov^  they 
^  joi^t  and  undivided  intereftsi  yet  only  the 
^are  or  part  of  Brrnm^  and  no  CAore,  could 
be  feized  upon  the  execution  agfUnft  hreeu^^ 
goods i  add  confequendy  'Dyke  had  goods; 
wpd  Ai  the  rtCQFA  was  fiilfcj  and  Vj^rdi^  and 
jqdlgnAent  for  the  pUintiflf. 

Bik  C.  J.— >  The  Sheriff  h»s  no  po»cy  tg 
yceivc  ippncj  from  the  defendant  upoa  % 
qpagi  his  buCnefs  is  only  to  execute  fua 
wrtt :  and  if  in  fuch  cafe  tEe  bT^eritt  arter  be^* 
came  infelvenii  ai^  do  not  pay  the  plaintiff^ 
fuch  payment  Ibalt  not  excule.thc  detendant* 
If  Sheriff  iufter  one  execution  to  eleape>  the 
plaintiff  has  his  tk^oa  to  fue  the  Sheriff 
upon  the  efcape,  or  elfe  the  defendant,  i)ut 
he  cannot  have  a  capias  againft  the  defendant 
without  zjcire  facias. 

X  So 


So  in  Eddie  i^^ft  Davidfon  f.  In  this 
cafe  die  defendant  was  partner  with  one  Bimi^ 
agafnft  whom  a  commifiion  of  bankrupt  had 
ifTuedj  butj  before  the  banlcruptcyi  the  flain-- 
ti^hsA  fued  out  execution  on  a  bond  of  thft 
defendant'^  for  700  /.  and  the  SberiflF  had  le« 
vied  OQ  the  partnerlhip  effefts.  Berniis  aiV 
fignees  obtained  this  rule^  to  fhew  caufe  why 
the  Sheriff  (hould  no{:  pay  them  a  moiety  of 
the  money  arifing  from  the  fale  of  the  goods 
(o  taken  in  execution^  upon  an  affidavit  of 
Bernie%  that  he  was  entitled  to  an  equal 
(hare  of  the  partnerfliip  effefts^  as  partner 
with  Davidfon.  The  plaintiff's  affidavit,-  on 
fliewing  caufe,  denied  that  Bernie  had  an 
equal  fliare  in  the  partnerihip  effe6ls>  and 
dated  that  hf  had  embezzled  the  joint-ftock 
to  a  confiderable  amount* 

The  Court  diredted  that  it  fliould  be  re- 
ferred to  the  Mafter  to  take  an  Account  c^the 
ihare  of  the  p^rtoerfliip  effe£i:s  to  which  Ber- 
^me  was  entitled  j  and  tluit  the  Sl^eriff  fhouM 
pay  a  part  of  t(ie  money  levied,  equal  to 
tt^  amount  i>f  fuch  (bare,  to  the  gfl^nees^ 

i  Deoglal  650^ 

« 

M  3  Thy^ 


Tlius  Whcr€  two  jomt-partncrt  are  itt 
trade.  Judgment  was  entered  agaioft  oAe 
of  then).  And  upon  a  /^i  facias^  all  the 
goods,  being  undivided^  were  TeizecJI  in*  exe- 
cution. Arid  upon  application  to  the  Ktng^s 
Pench  by  hinri  againft  whom  the  judgment 
.was  not,  the  Court  held,  that  the  Sheri6F could 
not  fell  more  than  a  moiety,  for  the  property 
of  the  other  moiety  was  not  affedlcd  by  the 
judgment,  nor  by  the  execution,  ^acky  v. 
Butler  Z.  And  the  fame  principle  is  alfo 
adhered  to  in  the  ca(c  of  Richardfon  v.  Good^ 
win^i  where  Ricbardfons  fenlor  andjifni6r, 
and  one  Janfon  were  partners  together  in 
trade,  and  jjw/2?«  embezzled  and  wafted  the 
joint  ftock,  and  contrafting  private  debts  be- 
came a  bankrupt.  The  Court  feemed  to 
thinki  that  out  of  the  produce  of  the  goods^ 
the  debts  owing  by  the  joint  trade  ought  to 
be  paid  in  the  Hrft  place,  and  that  out  otjdn^ 
Jon's  (hare,  fatisfadlion  muft  be  made  for  what 
Janjon  had  wafted  or  embezzled  i  and  that 
the  aftignees  could  be  in  no  better  cafe  than 
the  bankrupt  himfelf,  and  were  entitled  on)y 
to  what  his  third  part  would  amount  unt^^ 

t  2  Ld.  Raym.^yt.    Comk'ztj.  S.  P.   j  F.  Wim. 
%$.    Vide  I X  Mod.  446^ 

fc  1  Vera.  293. 

dear 


<1ear  ^ft(c.  debts  pai4  and  dedqd^ons  1^  his 
jeembusissjcmont,  ^^ 

Aqd  this  rule  has  been  fince  confirmed  by 
\  decrice.  of  Lord  ^amfu    Gofs.  v.  Dufrif-^ 

A  bill  was  brought,  fetting  forth  that  Cofs^ 
^eaulme^  Gromvegan  and  Prevojl  became  pan- 
ners,  .  That  Prevoji  was  intruftcd  with  tnc 
g;oods  in  the  (hop  and  warehoufe,  but  became 
profufe,  and  enibezzled  the  partnerlhip  ftock^ 
and  applied  the  fame  to  His  own  ufe,  and  fuf- 
fered  the  partnerfhtp  debts  to  be  unpaid  i  and 
havit^g  contracted  private  debts  on  his  own 
account,  became  a  bankrupt,  and  a  feparaee 
x:ommi(fio(i  was  taken  out  agakift  him. 

A  queftion  was  raifed,  whether  Prevofi's 
&are  of  the  partnerfhip  Hock  ought  to  be  ap* 
plied,  in  the  firfl:  place,  to  pay  what  he  was 
indebted  to  the  partnerlhip  ? 

Lord  Talbot  ordered  an  account  of  what 
Prevoji  had  embezzled  of  the  partnerlhip 
eftate,  and  that  the  partnerfhip  debts  Ihould 
ta  the  firQ:  place  be  paid  to  the  joint-creditors 
in  proportion  to  their  debts^  and  as  far  as  the 
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,,qf  the  paruicrftvp  eftatc  renTi49^,  J^^^  the 
joint-debts  are  paid,  then  the  ran^e.tp.be  di- 
.^ided,  and  ihe  parC|[])erlbip  to  b^,  paid  put  of 
frfvqfi^^.  Q^^it  what  be  had  embezzled* 

Therefore  if  one  partner  dies,  though  the 
dsbcs  and  e0ed;s  Jfurviye,  yet  the  furvivor  is 
coufidercd  in  equity,  barely  as  ^  trwftcc  for 
tb^  reprefentatiires  of  the  dcccaf*^,.  upon 
'Wf.hi^h  focnipg  the  accounts  rou4  b?^  .taken, 
anid  nothing  confidered  as  the  fhare  of  the 
furvivor  till  afterwards,  bec.aufc  pf  tl^e  .conti- 
nuance of  the  property  io  tb^  ftock  to  the 

reprcfentatiyc  of  the  deceaftd  partner,  whp 
has  a  fpccific  lii^n  thereon,  although  ;he  furvH 
yor  afterwards  dies  .or  beconnes  baol^r^pt. 

And  if  the  partncrfhip  is  diffolved  by  con- 
ientt  thajt  does  npt  determine  the  legal  intereft, 
which  continues  u  before  s  fo  that  the  pro- 
perty of  the  ftock  of  the  partner  f^going  our, 
is  not  dcvefted  thereby,  but  he  remains 
equally  entitled  as  joint-tenant  with  the  other ;; 
and  in  a  bill  for  an  account,  the  dock  would 
be  fubjedted  for  his  fatisfaftion.  And  as  be- 
twe-en  one  partner  arid  the  feparate  creditors 
of  the  other,  they  cannot  affcft  the  ftock  any 
further  than  that  partner  ?ould,  whofe  cre- 

'^itors  they  are. 

Thus 
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Thrn  in  the  cafe  offTefi  and  Skip^y  v^hcrc 
a  partnerlhip  was  entered  into  in  a  brewery, 
between  Skip,  and  Ralpb  and  James  Harwoody 
and  particular  terms  then  agreed  on  between 
them,  that  Bkip  fhould  have  fuch  a  proportion 
of  the  out- (landing  debts^  and  a  lien  and  fe- 
inirity  on  the  partnerfhip  ftock»  to  make  that 
Ibare  of  thofe  debts  good  to  him  according 
to  the  value  fet  on  them,  with  penalty  in  cafe 
of  a  breach.  After  this  fome  differences 
aroie  between  them  on  a  fuggeftion  (hat  Ralph 
IJarwood  drew  more  than  he  ought  out  of  the 
ftock,  and  received  debts  without  the  privity 
of  Skip,  with  fcveral  ochcr  breaches  of  cove- 
pant  and  mifbehaviour ;  which  produced  an 
^Aion  by  Skip  for  the  penalty  of  the  articles; 
in  which  a  judgment  was  recovered :  but  be-r 
fore  execution  thereon,  Ralpb  Harwood  coo-r 
ieiled-a  judgment  to  his  fifters  j  who  took 
out  execution  by  elegit,  and  laid  hold  of  die 
partnerfhip  dock,  which  was  alligned  by  the 
Sheriffl  Skip,  infifting  that  this  was  a  fraudu- 
lent a£b  to  cover  the  effefts,  took  out  a  com- 
miflloo  of  bankruptcy  againfl  Ralpb  Har^ 
wood:  upon  whqfe  application  to  fuperfede 
it,  iflues  were  directed  to  try  whether  he  was 
a  bankrupt  or  not  at  the  time  of  the  commif- 
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'fiaHi''^^'B'iit  inlfejrd'  of  tryihg  if,  A^})^ttltte 
tkMi  into'a' role  fty  toiffent;^by'©i«i*\rf^ 
iVftV;  wlfteh  was  afterwards  rhadc^afcl-Xiledf 
^€?'B;'artdwhich  brd*r^ks,  thitiJdi^*  ftTttl^- 
fi^'<wrf*ffiouId  execute  a  Bond  wirfi^ifthy  to 
'4*^i'iKd  pi'dcure  two  other  bonds  w^ith  pcr- 
nalty' conditioned  to  pay  to  Skip,  what  jfiiouttl 
bftifeieto  him  on  the  day  of  the  dace  of  the 
orde!«,  with  the  ititcreft ;  and  ordered  with 
lik«  tonfent,  chac  thepartn^flhtp^'fliocildceaie 
as  ofl  that  day,  and  the  account  of  the  part- 
neffhip' trade  fhould  be  trarri^d  on  to  thiit  day, 
and  ho  farther :  and  chat  upbt)  Rtifph  ^ar- 
'-tvoad*^  giving  fuch  ftcurity  as  bcfdrc  men- 
tioned, the  commifTion  (hould  be  fuperfbded, 
tht  officers  difcharged,  and  the  effefta  deli- 
vered. Under  this  order  nothing  efinrfttial 
was  done ;  the  whole  thereof  depending  upon 
Ralph  H{irt90od*s  giving  the  fecurity  therem 
intfhtioned  J  which  he  not  perferming^ino- 
tiOhs  were  made  in  C.  B.  fbr  attackmews 
flgainft  him  for  contempt  in  breaking  this 
rnle^;  which,  being  found  to  be  only  a  >per- 
fonal  remedy  with  no  eiFeft,  produced  ani ap- 
plication to  Chancery'  tinder  the  commriffion 
of  bankruptcy :  and  by  confent  of  the  parties 
it  was  ordered,  that  the  role  of  C,  B.  fliould 
be  difcharged,  eicept  fo  much  as  related  to 
the  diflblution  of  the  partnerlhip ;  and.  w^ 

dcrcd 


iftay^ithe;^ffi5A&;€»cffpc  io  the  way.of  cr^e; 
and.rfaait  It.:  ^ould  >,be  tried,  agaio^.,  Qfi  d^e 
UM  *lrcfdia  was  faun5},  that  ac  tfecstigpc-x^f 
HH^ii&g  Che  cominifliop  Harwoodyffi^  no  b^xik- 

rupt:;  aod  ordered^  th&t  the  commiffion  fhoujd 
be  foperfedcd,.  Ship  r  filed  a  new  bUJ  i^  tb^'s 
courtj  fcnting  forth  ,all  rfiisi  prayings  ^  §^^ 
count  and  fatUradidQ  .^r  the  brjeach^ti  .of 
cmrciiiftCj ! and  co  b^  paid  what  wa^due  co 
him  out  of  the  goods  and  effaftstal^n  in 
executtoni  and  that  ihe  defendant. injght^I^ 
reftrained'  frooi  getting  in  the  partnej/hip 
effe£ks  to  his  prejudice.  The  «ufe  wa^  put 
oflFfewral  timigs,  that  Harwaqd  jnoigbtfiftiwi 
fccurity,  to  prevent  the  appointing,  a  r^eiver^ 
But  upon  his  not  doing  it  a  decree  ^as  npadc, 
and  a  receiver  appointed.  It  apj>^|-ed  ;j^f- 
terward>*  that  Harwaad  had  endeavoared  to^- 
eretetfae^  efftfls  in  a  very  extraordinai:y:  rn^- 
ncrdiajiDg  the  hearing  of  the  cauljbj  afceif -che 
profofitions  made  to-  i%Hnt  and  tinrK  givgn 
hba  ^  comply  therewith s  getting  ia^the 
libeh^/jaod  giving  reoeipts  where  noi^hiflgHwas 
p^drs  "which  produced  a  commrflSomo&badil;:- 
niptcy  by  other  creditors  eight  A^%  after 
making  thi^  decree ;  and  thefe-agb  oifftfr- 
tc^M^iii:  done  really  to  elode  the  decree  and 
apjiointment  of  the  receiver,  were  iiow  fee 
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vp  as  st£t%  of  bankmptcjTi.  This  occafioAcd 
Miv  4c;opci^$y  and  a  n^w  bill  by  the  alTi^iiees^ 
iofiflii^Hg  ^hat  Skip  has  no  property  cither  legal 
px  iequrfable  agaitifl  them  :  but  that  his  debt 
<)ugh(;to  b^  levelled  with  all  the  other  debts 
fi(  H^filff^d:  and  be  be  confidered  barely  as 
.  «  creditor*  And  Skip  brought  a  bill  to  have 
sbt  j?artnerfcip  eftate  firft  <Jifpofed  of  for  his 
fatisf4(5tion  :  and  that  nothing  (hould  be  con* 
fidejrc.d  as  belonging  to  the  Harwoods  till  after 
,that  deduftion ;  and  to  carry  on  the  f9rmer 

f 

J^4  CbanctUer. — The  nnain^  if  not  the 
M^  qpeftioD  is,  fxrft^  \7hether  Skip  has  any 
incer^ii  in,  or  fpecifick  lien  upon  thia  dock  ^ 
Another  ^nd  very  different  qpeftion,  (though 
it  h^  not  been  treated  as  different  at  the 
b?r)  is,  Whether  the  lifters,  defendants  to 
.both  bills,  are  to  be  confidered,  as  between 
them  and  the  afTigoees^  as  havk>g  any  intereft 
ioa  or  Ipecific  lien  upon  this  ftock  ^  the  iirfl: 
decree  having  confidered  them,  from  the  time 
of  the  elegit ^  as  partners;  the  firft  muft  be 
confKkred  in  two  lights  ^  ^rft,  whether  Skip^ 
as  between  him  and  the  Harwoods t,  is  to  be 
confidered  as  having  any  fpecific  intereft  at 
the  lime  of  the  commiiTioo.  Secondly,,  fup* 
pofiing  hp  bad,  whether  aay  thtog  happen^ 

to 
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to  vary  that  nglir,  as  between  hihi  antl  tte 
afllgncesi  particularly  whether  this  ifpecific 
jijen  is  ffone  by  the  a  i  jfJtc.  i.  r,  I9.''W<1 
thefc  gopds  to  b^  confidercd  as  the  effe^s\of 
the  bankrupt,  to  be  diftributed  among*  aft 
the  creditors.  As  to  the  ^rft,  ic  is  infiftccf, 
that  frooi  the  diflblution  of  the  parthermip 
by  the  order  of  Nifi  Prius,  Skif  had  partea 
froni.or  varied  his  fpccific  lien  in  the  goods^ 
and  had  refotted  by  confent  to  take  pei-lonal 

fccurity  for  his  demand;,  and  that  bowercr 
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that  be  as  to  the  old  (lock,  yet  as  to  ^e  new, 
he  certainly  can  have  no  fpecific  property, 
intereft,  or  lien  thereupon.  It  is  neceflary 
to  confider  what  kind  of  ficn  Skip  had  origi- 
nally, as  between  him  and  the  other  ^aft^' 
ners :  then  how  it  was  after  the  diflbkr^ohi 
then  how  it  would  have  flood,  if  the  <|ueftidii 
had  arifen  between  the  reprcfcntative  of  m 
partner  and  furviving  partner;  as'tRat  wHl 
go  a  great  way-  to  determine  the  othicr.  "The 
partners  themfdves  are  cfearly  jomt-^teftaincs 
in  the  ftock  and  aH  efft£t% :  not  onljr  that 
particular  ftock  in  being  at  the  time  of  en- 
tering into  the'  partnerfhip ;  but  to  continue 
To  throughout;  whatever  changes  might  be 
made  in  the  courfe  of  trade.  Otherwife  it  la 
impofTible  to  carry  it  on.  And  being  feifed 
f<r  tf^  ct  per  tout,  when  an  account  is  to  be 

taken. 
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taken^  each  is  iotilkd  t6  be  allowed^agftrAd 
the  c^he}-  circry  thln^,  he  has  advancfcd  6t 
brought  it)  as  a  partner  (hip  tranfa^ioh,  and 
to  <^h0]^ge.  the  ocher  in  the  account  ^ith  ^haV 
tfiat'o^er  has  riot  brotfght*  in^  or  has  taken 
oiit  mcyre  than  he  ought:  ind  nothing  is  taf 
hi  cbtifidered  as  his  ffiare/btit  his  proporti6ri' 
iff  the  reftdlie  Oh  balance  of  the  a^rtotinr; 
That  this  is  ib  at  law^  appears  from  two  cafesj 
Ot  hdJ 'Raym.  87*1.  and  Heydon  ^r.  Biydoi^^ 
Satk.  39a.  where  it  was  held,  that  judgment 
arid  execution  againft  one  partner  for'  his 
(eparate  debt  does  not  put  the  other  in  a 
wor(e  cohdition ;  for  he  mijft  have  all  the  al- 
lowances made  him  before  the  judgment 
creditor  can  have  the  (hare  of  the  other  ap- 
plied to  him.  So  if  one  partner  had  died, 
the  d^ebts  and  eile6ls  furvived :  but  yet  the 
fbrviyor  is  considered  in  this  court  barely  as 
a'truftee  for  the  reprefcntatives  of  the  de- 
ceaftd;  upon  which  footing  the  account 
would  be  taken,  and  nothing  confidered  as 
the  (hare  of  the  Ibrvivor  till  afterward:  which 
is  from  the  continuance  of  the  property  in 
the  (lock  tothe  reprefentative  of  the  deceafed 
partner,  who  has  a  fpecific  lien  thereon,  al- 
though the  furvivor  afterward  dies  or  be- 
comes bankrupt.  So  if  the  partner(hip  was 
diffolved  by  conientj  as  in  this  cafe,  that  de- 
termines 
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twmines  not  the  Jpgal  inccrcft,  which,  conii- 
nws.  as  before i.  fo  that  the  properly  :ia  the 
ftock  of  the  partner  "fo*  going  out  is  not  ^-f; 
v^fbod  thereby,  but  hf  remains  equa%  in-?. 
tUlcd  as  joint-tepanf  with  tbe  other t..  tod  in, 
a  bill  for  an  account  the.  dock  would  be  Tub-- 
je£ted  for  his  fatisfeaion.  .Then  as,bfi;tw?eci 
one  partner  and  the  ieparate  creditors  o/^ch*^ 
other^  the  law  and  thofe  two  ca^s  befociti 
mentioned  fay  that  they  cannot  afl^ptkei: 
(lock,  any  farther^   than  that  partner^  could, 
whofc  creditors  they   are.     It   is   obJ€4led> 
that  all  this  is  allowed  by  the  rule,   by  which. 
Skip  confcnted  to  deternninc  the  partnerlhip, 
and  that  perfpnal  fecurity  Ihould  be  given ; 
which  is  k  waving  his  property,  and  refort- 
ing  to  perfonal  fecurity:  but  that  is  a^  naofl:. 
flrained  conflrrudion,  and  there  is  noxhiog  ia 
the  role  to  ioiport  it.    The  price  tQ  be  paid . 
for  f$kif's  Qxzre  rea\ained  to  be  fettled^  and. 
the  bond  fof  payn>^nt  was  never  executed ; 
Harufood^  having,  trifled  and  performed   no 
part.    It  is  impofTible  therefore  to.  conOder 
Skip  ^s  parting  with  his  lien  upon  this  dock 
by  this  rule,  w^hw  nothing  was  done  coward 
carrying  it  into  execution.     But  the  fubfe- 
quent  proceedings  ifaew,  t\k2X.Skip  infixed  on 
lU.^^z.  his.  bill,  and  the  order  was  made  to 
reftf aiia  Harwpod  from  difpofing  of  his  ef^ 
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feds ;  for  which  prder  there  would  be  M 
ground^  had  Sktp  been  confide  red  only  as  a 
feparate  creditor^  and  not  as  havfng  a  fpeci- 
fie  lien.  But  the  more  material  confideration 
19^  whether  any,,  and  what  alterations  is  made 
by  thefe  afts  of  bankruptcy^  and  the  com* 
million  thereon ;  which  ihall  now  be  taken 
for  granted  to  have  well  iflued^  and  to  have 
been  ads  of  bankruptcy^  Without  entering 
into,  that  queflion.  And  to  (hew  that  in 
point  of  law  and  equity  fuch  an  alteration  has 
been,  and  thereby  Skip  has  loft  his  fpecifie 
lien,  the  claufe  in  21  Jac.  1.  r»  19.  is  infifted 
on :  the  conftruftion  of  which  claufe  has  been 
much  controverted  and  argued  in  the  cafe  of 
Ryal  V.  Rowlesi  which  cafe  yet  waits  for  the 
opinion  of  the  Judges;  and  therefore  I  at  firft 
doubted,  whether  it  (bould  not  wholly  (land 
over,  till  that  rcfoktion  is  given.  But  on 
confideration  I  think,  I  can  form  an  opinion 
(at  leaft  to  fatisfy  myfclf)  without  prejudice 
to  any  queftion,  that  may  arife  in  that  cafe ; 
of  which  this  will  (land  clear.  Firft  obferve^ 
that  this  is  not  a  cafe  Ilridly  within  the  words 
of  the  preamble  of  that  claufe;  which  is  a 
defcription  only  of  goods  and  c(Fe£ks  of  the 
bankrupt  himfclf,  configned  by  him  to 
another,  who  fuflTers  them  to  be  left  in  the 
poflTcflion  of  the  bankrupt.    And  in  VApoftre 

v.i> 


Y.  Le  PlalftrieTj  cited  in  i  fym.  318.  it  was 
held  by  Hoh  C.  J.  that  the  eoafting  daufe 
fiiould  be  explained  by  the  preamble;  buc 
tny  opinion  ihall  not  be  founded  on  that^i 
This  cafe  clearly^  according  to  Holt*^  opinion^ 
would  not  be  within  this  daufej  for  Skip'% 
fliare  was  his  own;  not  being  ailigned  by  him 
to  Harwoodi  nor  within  the  preamble^  But 
I  will  not  determine  a  pointy  in  which  fuch 
great  judges  differed ;  as  Lord  Ci^tt^^  did^ 
with  fome  warmth^  from  Holf^  in  the  cafe  of 
Copemany.  GaUanl^  i  IFmsi,  314*  nor  is  it 
Aeceflary^ 

3^t  what  1  found  niyfel!'  upoil^  is^  that  by 
the  ena6ting  claufe  to  fubjeft  goods  to  the 
creditors  of  another  perfon,  thofe  goods  ac 
ihe  time  of  bankruptcy  JQiould  be  left  in  the 
pofleflioft>  order  or  difpolition  of  the  bank- 
rupt; fo  that  he  might  take  upon  himfelf  to 
fell  or  diipofe  as  owner:  and  there  has  been 
Ho  cafe  upon  this  ad>  or  ever  will  be,  wherein 
a  court  of  law  or  equity  will  do  fo  fevere  a 
thing  as  to  fubjefl:  the  property  of  one  to  the 
debts  of  another,  without  proof  of  the  con- 
fcnt  of  the  real  owner  to  leave  them  in  the 
power  of  the  bankru|>t  (pofleflion  not  only 
being  fufEcient)  or  a  lacbcs  in  letting  them 
rtnaaid  there^  (b  .as  to  gain  him  a  falfe  credit. 
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Thc  contrary  of  which  appears  here;  for  if 
is  imp(>J(fible  to  take  more  methods  to  pre- 
vent it,  than  Skip  did;  the  evidence  being 
shat  there  is  no  fuch  implied  confent,  efpe- 
cially  as  there  was.  no  execution  by  Harnffood* 
Nor  do  I  found  myfelf  on  the  notion  of  a  Ks 
fendens ;  which,  it  is  infilled  for  Skip^   fub^ 
fitted  at  the  tinne  of  the  bankri^ptcy,  by  the 
tiringing  his  bill>  fo  as  to  be  Efficient  notice^ 
lyhich  qucftion  I  would  not  wiHingly  deter- 
mine^ bficaufe  there  i&  nq  cafe,  where  thi» 
court  baft  determined  ihq  property  of  goodsi 
to  be  afFefted  by  reafon  of  a  lis  pendens^  where 
poffcffion  is  the  principal  evidence  of  owner- 
fbip,  as  of  periboal  chaijtels,  which  might  be 
pf  dangerous  confcqu^n^e:  though  as  to  real 
eftate  it  nnay  be  otherwife.     Bjiit  what  I  go. 
upon  is,  tjbat  this.c^  is  not  wici)it).the«a£t  of 
Parliament :   tjierefore  if  the  quellion  arpj^ 
Qn  the  cafe  of  the  mortgage  of  goods,  or  an 
%bfolpte  fale,  aind  the  vendor  did  not^  deliver 
them  at  the  time  appointed,  but  on  trover 
againft  him  kept  the  vendee  at  afrrjs  length,- 
aji4  in  the.meantime  becarne  bankrupt;  this 
would  not  be  conficjer^d  as  a  leaving  the 
goods. by  vendee  in  thp  poflfefTion  of  the  bank- 
rupt within  the  act ;  the  vendee  having  done 
every  thing  in  his  power  tp  get  the  poffeflion  * 
from  him.     So  if  a  mortgage  (which  is.  the 
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cafe  of  Ryal  v.  Rowks)  of  goods,  which  are 
cantra<5leci  for  and  agreed  to  be  delivered 
into  the  parcy*s  own  hands,  or  the  key  of  the 
warehoofe  (which  in  bulky  goods  is  all  that 
can  be  done)  but  no  fuch  delivery  is  made; 
and  a   bankruptcy  follows;    detinue  having 
been  brought  for  thenn,  they  would  not  Be 
confidered  as   left  in  the  pofTeflion  of  the 
bankrupt ;  the  parfuit  in  a  court  of  juftice 
excluding  any  adlual  or  prefumed   confent. 
Farther  ftill:    fuppofe  a  partnerfhip  deter- 
mined by  effluxion  of  time  \  one  intends  to 
continue  the  trade,  the  other  will  not,  i/ifid:- 
log  upon  a  divifion^   and  on  non-compliance 
brings  an  adion  at  law,  or  a  bill  in  equity 
for  an  account^  and  to  reftrain  the  difpofing 
of  thofe  goods^  the  pofleffion  of  which  is 
wrongfully  kept  from  hi  eta  by  his  partner  1 
who  pending  this  becomes  bankrupt:  this 
wouki  not  be  within  the  ftatute^ 

Skip  therefore  \i  intidcd  to  the  fame  fpeci- 
fic  lien  againft  the  affignees  as  againft  Har^ 
^umd:  and  that  even  as  td  th<;  newftock  j  for 
in  all  thofe  cafes  of  alien  6n  a  parcnerfbip  rt 
is  not  confidercd  as  appropriated  to  the  ftock 
brought  in,  but  to  every  thing  coming  in  lien 
during  the  continuance  or  after  the  determi- 
nation of  the  partnerlhip.     As  in  Bucknal  v. 

N  2  Roijion, 


Roifion,  Free.  Chan.  185.  where  a  licit  w?i» 
held  to  be  on  thofe  goods,  which  were  the 
produce  of  the  original  goodls.  So  in  Browfp 
V.  Heatbcote^  NSitb.  term  1746,  I  held,  that 
it  continued,  on  what  was  the  produce  hj 
way  of  barter  and  fait :  and  that  holds  mucb 
more  ftrongly  in-  the  cafe  of  ai  partnerlhip 
tradt  which  cannot  otherwise  be  continued. 
It  is  faid,  that  the  aids  of  Parliament  relat- 
cing  to  bankrupts*  intended  to  level  theft  fpe- 
cific  liens,  as  they  do  judgments  unexecuted  r 
:  but  that  is  becaufe  of  the  exprefs*  words  of 
the  aft  of  Parliament,  that  judgments  un« 
executed  (hould  be  levelled;  for  otherwife 
they  would  continue  fpecific  liens.  Another 
queftion  is  between  the  afljgnees  and  the 
fifters ;  inr  which  arifes  a  difficulty  in  refpeft 
of  the  penning  of  the  former  decree  ^  which- 
could  not  then  be  forefeen  $  as  then  no  bank-- 
xuptcy  had  taken  place,  and  the  Harwoods 
themfelves  were  partners.  The  lifters  infill 
on  two  ipeciHc  liens;  firft  by  the  ihquifition 
taken  by  the  elegit ;  fecondly  by  aflignmeqc 
of  the;Qfficers  of  excife  when  the  eflfefts  were 
feized.  Upon  which  a  very  different 'quef- 
ttbn  arifes,  as  between  the  a^dignees^  and  the 
fifters,  from  what  it  was  between  Skip  and 
the  fifters  s  for  as  againft  Skip  the  fifters  could 
only  affeft  the  (hare  of  Harwood,  on  the  au^ 

thority 


;^ority  of  Hey  don  v.  Heydm^  and  i  Ld.  Ri^, 
•S7 1.  Ic  was  immaterial  to  Skip  to  enter  into 
the  queftion,  whether  they  arc  general  cre- 
ditors, or  not:  but  as  the  afiignees  can  only 
affeft  a  fhare  of  that  (hare,  it  may  be  very 
material  to  them»  whether  the  (ifters  have 
gained  a  preference  by  thofe  two  liens.  And 
that  maybe  influenced  by  the  opinion  of  the 
Judges  in  Ryal  v.  Rowles :  for  the  lifters  on 
the  tlegit  do  not  take  polfeflion  of  the  goods 
hut  le^ve  them  abfoIuccJy  with  the  Harwoois. 
The  queftion  therefore  arifes,  whether  by 
ihis  claufe  they  are  not  excluded^  being  ei-^ 
Cher  a  plain  confeRt  or  great  hches :  and  it 
holds  more  ilrongly  againft  a  creditor  by  exe- 
cution than  any  other ;  for  if  a  creditor  by 
^eri  facias  feizes  the  goods  of  the  debtor^  and 
fufFer^  them  to  remain  long  in  the  debtor's 
hands,  and  another  creditor  obtains  a  fubfe- 
quent  judgment  and  e^^ecution;  it  has  been 
determined  often,  that  it  is  evidence  of  fraud 
in  i;he  firft  creditor,  and  the  goods  in  the 
hands  of  the  debtor  remain  liable.  As  to 
them  therefore  the  point  fhall  rennain  till  the 
determination  of  that  queftipn.  The  bill 
therefore  mud  be  difoiifledi  fo  far  ^  it  feeks 
to  come  upon  the  fpecific  Hen  of  ^^1^;  but 
in  juftice  to  the  aflignees,  the  other  queftion 
ipuft  be  refcrvcd :  and  if  by  the  determina- 
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don  of  Ryal  v.  Rowles  I  Ihould  think,  the 
fillers  have  loft  their  fpecific  lien,  I-  may 
come  at  it  by  varying  the  former  decree'j 
confidering  them,  inftead  of  partners,  as 
gaining  a  lien,  but  as  having  loft  it  by  laches^ 
and  to  receive  a  dividend  as  general  creditors 
of  the  Harwoods.  The  only  difficulty  objeft- 
ed  is,  that  on  a  bill  to  carry  a  former  de- 
cree into  execution,  the  Court  can  onlv  do 
that,  and  not  vary;  and  the  general  rule  is 
fo.  But  there  are  fcveral  inftances  wherein 
the  Court  has  confidered  the  directions,  and 
whether  there  was  any  miftake:  as  has  been 
done  by  Lord  Cowfer^  to  attain  the  juftice  of 
the  cafe;  and  may  be  done  here,,  efpecially 
as  between  new  parties. 

And  the  fame  rule  was  recognized  and  ad- 
hered to  by  Lord  Thurlow  in  the  cafe  of 
Hankey  againft  G^rrauK  And  afterwards 
confirmed  by  Mr.  Juftice  Buller  (in  the 
fame  cafe)  fitting  for  his  Lordfhip,  November 
2g,  1792 ;  which  cafe  is  reported  as  follows: 

IVooldridge    and    Kelly   were   partners   in 

trade,  and  failed  in   1777,  ^^"^^  ^^^^y  ^^^^  ^^^ 
fiding  in   the  Danijh  ifland  of  St,  fhomas^   a 

I  3  Bro.  457. 
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conrmilikyh  of  bankruptcy,  was  ifibedi  datdd 

loth  July   1.777,  againfl  fnoUridge,  by  the 

defcripcion  of  ^h$mui  WeoUri^  of  the  Ort- 

^TM/,  LoHdon^  merchant,  in  partnerfhip  with 

Henry  Kelly ^  late  of  tfec  fame  iplace,  totr^ 

thant:  Holland  ^Bfe  and  y(?i&;i  Hdfumkins  drcn  ' 

chofen  alTignees.     P^r  died  food  after,  and 

Hawkins  became  irifolvcnt  in  1779.  In  1780 

the   defendants   Garrat  and  Rtmlutt^    were 

cHofen  affjgnees,  and  received  from  iP^i 

reprefehtatives  and  from  Hawkins  a  confider* 

ftbte  fum  of  money  arifingfrom  the  joint  pro- 

pertjf  of  H^ooldridge  and  Kilty.     Afterward* 

an  a£iibn  was  broi^ht  agaii^ft  Kelly y  dti  «^hieh 

he  v^alsl  outJawed,^  and  a  j6int  comfitiffioH  #ai 

iffued  agaiiiffi  bothy  (Jho*  JST^/Zy  was*'  abroad, 

ftnd  Had  committed  no  aft  of -bankruptcy) 

but  this  outlawry*  was  afterwarcfs  re^/erfedT, 

and  the  comitiifltofi  fepcrfeded. 

-  The*  aflS^ees  having  in  their- hiand§'^fte«il 
jobo/:  or  4JOO0/.  in'y^Jr?/ i784y'and  in'IW. 
ctmb&'x^ijy  pfccitions  were  prefiSntedb^ 
joint  creditors,  praying  l6r  a  dividend;  in 
confequence  of  which,  aftd  an  order  f\A  that 
purpofe,  the  commiflk)nei*s  ordered  a  divi- 
dend of  ij.  in  the  pound,  to'  be  paid  out  of 
the  feparate  effefts  of  ff^atfldridge,  and  out  of 
^  nwiicty  of  the  joint  effefts  of  ff^ooUridge  and 
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Kf^y ;  but  refufed  to  divide  the  other  moietf 

of  the  joint  effefts,  conceiving  that  their  ju- 

rilciidion  did  not  extend  to  it.  A  few  nionths 

ifter,  the  afligne^s  having  received  between 

ft  and   3000/.  more,  another  petition  was 

prelenced  for  the  purpofe  of  obtaining  Lord 

Chancellor's  order  for  the  divifion  of  the 

whole>  which  came  on  to  be  heard  in  Janudry 

1789,  when  his  Lor4(hip  being  of  optinion^ 

that  he  could  not  make  fuch  order  on  a.  peti- 

tionj  recommended  that  a  bill  fhould  be  filed, 

and  difmifled  the  petition.   In  confequence  of 

(his  the  prefent  bill  was  iiled  31ft  of  January 

1789,  and  after  feveral  delays  and  anfwers 

put  ini  exceptions  taken^  &^.  final  avifwers 

came  in  aoth  January  i79o>  by  which  they 

admitted  the  fums  come  to  their  hands^  but 

with  refpe^  to  the  ufe^  made  of  thepa  from 

time  to  time,,  (which  was  particularly  interr 

rogated  to  in  the  bill)  Garratt  admitted  the 

money  in  bis  hands  had  been  lent  to  his  part-^ 

ners,  and  that  he  was  paid  ipteref);  for  it  s^t 

5  per  cfHl.  to  the  amount  of  6^^  A  1 1  j.  9  ^^ 

Riwlati  faid  he  had  alfo  lent  the  money  be 

received  tq  his  partqerfhip,   but  had  been 

paid  {10  interell  for  it.    After  the  origioal 

bill  filed>  Kelly  di^d,  leaving  his  fifter  Mrs. 

fFe^Uridge,  (the  widow  of  tVeoldrigii  who 

was  »lfo  dead)  bis  neareft  relation^  who  adr 
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mmiftered  to  bim ;  and  the  bill  being  annend-* 
edy  and  (be  made  a  party,  by  her  anfwer 
claimed  the  property  in  queftionj^  as  his  re- 
prelentative^  and  alfo  as  a  bond  creditor. 
The  caufe  coming  on  to  be  heard  in  MUba^U 
mas  term  1790,  Mr.  Hardinge  for  the  plain- 
tiffs ;  There  are  two  queftiqns, 

1.  Whether  the  af&gnee  can  compel  the 
adminiftratrix  to  pay  the  Joint  e{tate  to 
chem  ? 

3«  Whether  a  leparate  bond  creditor  can 
come  in  before  the  joint  creditors  are  paid  ? 

In  the  prefent  cafe  the  joint  eftate  has  been 
applied  by  the  aflignee^  for  their  own  benefit. 
This  is  a  clear  ground  for  intereft  at  the 
ufual  rate ;  for  it  has  been  determined,  that 
wherever  truftees  have  made  ufe  of  truft  mo- 
ney, they  fliall  pay  intereft  for  it  at  the  ufual 
rate ;  without  reference  to  what  intereft  they 
have  actually  made;  and  the  delay  ufcd  in 
this  cafe  will  be  a  fufficient  reafon  for  the 
defendants  to  pay  the  cofts.  .  The*  aflignecs 
objefted  to  any  dividend  beyond  the  moiety 
pf  the  joint  effcdss  the  bill  pray3  9  divifioa 
Qf  thjp  whole  fund. 

Here 


iS6  pactnecf^— 

Here  IS  a  joint  fund  got  into  the  hands  of 
Separate  afSgnees ;  ouc  of  whofe  hands  k  caur 
not  be  tal^n,  but  by  the  joint  cfcdicors,  Mrs* 
Weoldriflge  claims  it  for  the  purpofe  of  pay- 
ing Kelly's  Icparate  creditors  ;  fo  that  it  is  a 
ijuedion  between  the  joint  and  ieparace  cre-i^ 
ditors.  It  fo  happens  that  one  of  the  feparate 
creditors  is  adminiftratrixi  but  the  only  ef- 
fe6l  that  can  faave^  is  betwren  her  and  the 
43ther  fpectalty  fcrparace  crcd'ftocs.  Then  it  is 
Kelly,  by  his  adminiftratrix,  claiming  againfl: 
the  joint  creditors.  What  is  a  partnerfliip  ? 
Partners  are  joint  tenantt  of  the  joint  fund  ; 
the  confequence  iSy  that  one  can  retain  tht 
whole  fund  j  the  one  has  no  claim  on  the 
other  but  upon  the  fettlement  of  accounts. 
Fcx  V,  Haniury^  Cdwp,  448.  Smiibv^  De  Sihfilj 
Cawp^  469.  Suppole  Wnol^h-idge  had  paid 
tte  joint  debts  otic  of  the  fond,  Kelly  could 
not  have  recoiterdd  but  on  an  aio^oont.  As 
between  a  furviSriog  partner  and  thereprefcn- 
tative  of  the  deceafed  partner,  the  furvivor  at 
lav  has  the  whok  rigiit,  though  he  is  a  trus- 
tee ^  but  he  afis.  feirly  if  he  pays  all  the  joint 
debts,  and  pays  over  a  moiety  of  the  furplus,. 
Here -the  affignees  are  tenants  in  common  of 
ont  moiety,  and,  by  chance,  they  have  the 
other  moiety  in  their  poficflTion,  but  they  muft 

pay 
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pay  It  to  the  joint  crrfitor s,  as  appears  by  the 
principles  liid-down  in  M^efi  v.  Skip^  i  rezey 
04^.  Tiiere  is  no  cafe  in  the  bc^ks  in  point 
with  this,  but  the  principle  is  laid  down  in 
feveral  cafes.  In  Gofs  v.  Dufr^Jnoyy  ft^ted 
I  Cooke' ^  Bankrupt  Law  289.  the  partncrlhip 
debts  w^ire  ordered  to  be  firft  paidT  Mr.  So- 
licitor General  and  Mr.  Mamfield  (for  the  af- 
(ignees).  Th«  commiflion  wosj  to  all  intents, 
^  fcparate  conninniflion,  but  joint  dehjLs  were 
proved  under  it.  Kelly's  moiety  of  the  joint 
fund  is  a  fund  not  to  be  diflributed  under  the 
bankruptcy.  If  Kelly  had  received  the  moi- 
ety, and.  paid -fepar ate  creditors  with  it,  the 
payment  would  be  good.  X^ere  is  a. real 
difficulty,  in  this  cafe,  as  to  Kellf^  moiety  pf 
the  fund.  TheaiCgnees  have  diftribuced  the 
moiety  among  the  creditors,  but  did  not 
think  themfelves  entitled  to  diftribute  the 
remaining  moiety  during  2f^//y's  life.  It  was 
Kdly\  money  in  their  hands,  and  he  could 
not  have  made  them  pay  intercft,  as  they 
were  only  his  fun  pie  contraft  creditors.  They 
were  perfons  rjot  interefted  (being  not  even 
creditors)  appointed  by  the  creditors  to  get 
in  the  fund,  and  have  kept  the  money  by  ne- 
ceffity ;  they  ought  not,  therefore,  to  pay.  in- 
tereft :  and  as  the  fuit  was  macie  neceflary  by 
the  doubts  entertained,   they  fhould  not  pay 
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cofts.  Mr.  Graham  riling  on  behalf  of  Mrs, 
fVooIdridge^  the  adminiftratrir.  Lord  Chan« 
cellor  (lopped  him^  fayingv  that  the  point 
iirould  be  refcrved  to  htm,  whether  the  fepa- 
rate  creditors  w«re  firft  to  be  paid  out  of  the 
moiety  before  the  joint  creditors.  His  Lord* 
Ihip  faid>  that  where  one  partner  is  (blvent^ 
a^d  the  other  bankrupt^  the  affignees  can  do 
nojuftice  without  dividing  the  joint  cftate 
among  the  joint  ereditors  ;  for  they  are  joint 
s  tenants  of  the  whole^  if  they  can  get  it  in.  It 
"Hiras  referred  to  the  Mafter  to  take  an  account 
of  the  joint  eilate  of  tVoeldridge  and  Kelly ^ 
and  of  the  feparate  eilate  of  fFooldridge  come 
to  the  bands  of  the  defendants  the  afligneesj 
and  to  the  hands  of  the  defendant  Sufannab 
fTiOdldridge,  as  adminiftratrix  of  K^ly,  and  to 
enquire  whether  the  refpeftive  partnerlhips 
of  the  defendants.  Garrat  and  Rcwlatt,  had 
paid  them  any  intereft  for  fuch  parts  of  the 
.cftate  ofWooldridgi^adKeOy  as  came  to  their 
hands ;  and  that  chey  fhould  be  charged  with 
^  fuch  intereft,  apd  that  the  Mailer  fhould  com^ 
p^te  intereft  at  4  fer  cent,  on  the  reft  of  the 
fiioney  which  came  to  their  hands  from  the 
time  of  their  receiving  the  fame;  and  the 
Mafter  was  to  enquire  what  creditors  had 
fought  relief  under  IFooldridgeh  cotnmjflion, 
iuid  which  of  them  were  joint  creditors^  and 
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whether  any  of  -th^  joint  creditors  had  not 

proved,  and  his  Lordfhif)  dedared,  that  the 

joint  creditors  of  If^ooldridge  and  Kelly  were 

to  be  conQdered  as  creditors  oq  their  joinc 

eftate>  and  that  the  affignees^  lliould  pay  the 

3176 /r  14J.  4(/.  admitted  to  be  in  their 

hands,  into  the  bank,  and  the  fame  (hould  E>e 

laid  out  in  truft  in  the  caufe ;  and  referved 

further  directions,  till  the  Mafter  fhould  have 

made  his  report.    Upon  the  29th  November^ 

the  Mafter  made  his  report,  and  thereby  cer^ 

tified,  that  he  had  taken  the  accounts  as  dv- 

re£ted  $  and  that  ii  was  admitted  before  him, 

that  there  had  come  to  the  ha^ds  of  defend^ 

ants  Garratt  and  Rowlatty  of  the  joint  eftaoe 

of  JVooldridge  -and  Kelly  (including  a  fum  of 

450/.    18^.  5^/.   arifing  from   the  feparate 

eftate  of  Wooldridp  as  ^fter  mentioned)  the 

fum  of  6764 /•  \  s^  %d.  and  that  they  had 

expended,  on  account  of  the  joint  eftate,  fums-. 

amounting  to  319^/.  13^.  *id.  which  left  a 

refidue  in  their  hands  of  3564/.  %s.  ^d.  and 

th^  it  was  admitted,  there  had  come  to  their 

hands  of  the  feparate  eftate  of  Wooldridg^  the 

dim  of  450/.  18  i.  5  //.  which  made  part  of 

the  money  received  by  I  he  defendants  fronx 

Pcpe'iSidi  Hawkifis^   the  former  affignees  of 

0^ovldridge/  and 'which,  had  been.idividjed 

ircioH^  the  creditors  who  had  proved  under 
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PFooJdridgii'^  commifTion,  and  that  ifcefe  t^a^ 
not  any  thing  remaining  in  the  hands  of  the 
defendants  Garratt  and  RowlaU,  of  the  fepa* 
rare  <rftate  of  fVooldridgCy  except  five  treafary 
orders  of  ico/.  each,  bearing  an  intereft  of 
3/.   roj.  per  annum,  taken  in  purfuance  of 
the  a(5ls  for  giving  relief  to  American  fofFer- 
crs,  to  Su/annah  fVooldridgCy  and '  the  defend- 
ants Garratt  and  Rowlatty  jointly ;   and  that 
the  defendant  Sufannab  had  not  in  her  poffef- 
fion  any  part  of  the  joint  or  feparare  cftate. 
He  then  found  that  defendants  Garratt  and 
Rowlatty  had  on  the  15th  March  i79r,  paid 
the  fum  of  3166  /.  16  s.  ^d,  into  the  bank, 
(which  had  been  laid  out  in  the  purchafe  of 
3857  /.  12  J.  6  d>  Bank  3^^  cent,  annuities)^ 
and  which  being  deduftcd  out  of  the  balance 
in   their   hands,    the  fame   W2^s  reduced   to 
397  /.  11/.  lid.  and  ic  was  admitted  before 
the  Mafter,  that  the  partnerfliip  in  which  the 
defendant  Garratt  was  concerned,  had  paid 
him  intereft  for  fuch  part  of  the  joint  eftate 
of  Wooldridge  and  Kelly ^  as  had  come  to  his 
hands,  695/.    \os.  ^d.   which  was  all  the 
intereft  made  by  defendant  Garratty  of  the 
joint  eftate,  at  the  time  of  paying  the  money 
into  the  Bank  ;  and  that  the  defendant  Row- 
latt  had  been  paid,  from  the  co-partnerfliip 
in  which  he  was  concerned,  for  intereft  on 
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fuch  part  of  the  joint  cftace  as  had  come  to 
his  handsj  309/.  19  J.  lod.  which  was  all 
the  intcreft  made  by  him,  at  the  time  of  the 
payment  made  into  the  Bank;  and  he  certrfi-* 
ed  that  he  had  computed  intercft  on  the  re- 
maining fum  of  397  /.  lis.  II  d.  the  balance 
in  the  hands  of  defendants  Garratt  and  iJctc- 
latty  from  the  3d  March  to  the  29th  Novem^ 
ber,  and  the  fame  amounted  to  11/.  14J. 
8^.  and  that  he  had,  in  the  3d  fchedule  to 
his  report,  let  forth  an  account  what  joint 
creditors  had  proved  under  IVooldridge^s  com- 
miffion,  and  the  fum  proved  by  each,  and  the 
dividend  paid  to  each,  and  that  one  perfoii 
only  who  had  not  before  proved,  Andrew 
VerrieTy  had  come  in  before  htm,  and  proved 
a  joint  debt  of  zil.  191.  6  d.  and  that  no 
fums  of  money  (except  the  dividends)  had 
been  received  by  the  faid  joint  creditors. 

The  caufe  came  on  for  further  direflions 
on  the  Mafter^s  report,  on  the  8th  February^ 
before  Mr.  Juftice  Bullery  fitting  for  the  Lord 
Chancellor,  when  Mr.  Graham  fliortly  argued 
on  the  part  of  Mrs.  JVooIdridgej  that  (he  was 
entitled  to  a  priori^ty  with  refpefl:  to  the  fe- 
cond  moiety  of  the  joint  eftate  ;  and  that  the 
aflignees  could  only  divide  one  moiety  among 
the  joint  creditors.  But  Mr.  Juftice  Bulla- 
I   '  thought 
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thought  the  afBgnees  muft  adminifter  all  tht 
joint  afiets  in  payment  of  the  joint  creditors^ 
and  that  Mrs^  IVooldridge  had  no  priorit]t 
againft  them^  and^  therefore^  referred  it  back 
to  the  Mafter  to  tax  all  parties  their  coftsi 
and  ordered  the  3897  U  iis.  6  J.  (landing 
in  the  name  of  the  Accountant  GreneraL  in 
truft  in  the  caufe^  to  be  fold^  and  that  the 
money  to  arife  from  the  fale^  together  with 
the  caffi  in  the  Bank^  and  the  intereft  upon 
the  3997/.  12/4  6d.  until  the  falej  (hould 
be  paid  to  the  defendants  Garratt  and  Row- 
htt  the  aflignees,  who  were  to  apply  the 
famej  together  with  the  1 408  /•  1 7  «r.  id^ 
reported  du^  from  them,  in  payment,  firft  of 
the  cofts,  and  then  to  divide  the  refidue /^^ri 
pajfu  among  the  creditors  named  in  the  third 
fchedule  to  the  Mafter's  report,  and  to  An^ 
drew  Verrier^  a  creditor  who  had  proved  a 
debt  before  the  Mafter ;  and,  by  confent,  it 
Was  ordered  that  the  five  debentures  mention- 
ed in  the  report  to  be  in  the  hands  of  the  af- 
fignees,  ihould  be  delivered  up  to  the  defend^ 
ant  SujMnab  Wocldnidge* 

I 

And  after  a  difTolution  pf  partnerfhip,  the 
right  in  law  and  juftice  which  one  partner 
has  againft  another,  according  to  the  diffum 
of  Lord  Mansfield  m>  "  clearly  is  not  to  change 

«  Cowp.  449. 
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^'  thfe  poffeflion,  or  to  make  an  a6lual  divi- 
^'  fion  of  fpecific  effeds."  One  partner  may 
be  a  creditor  of  the  partnerfhip  to  ten  times 
the  value  of  all  the  effefls. 

The  other  partner  in  that  cafe  can  only 
h^ve  a  right  to  an  account  of  the  partnerihip, 
and  to  the  balance  dUe  to  him,  if  any,  on  that 
account.  For  no  perfon  deriving  under  the 
partner  can  bb  in  a  better  condition.  And, 
if  one  of  two  partners  become  bankrupt, 
the  folvent  partner  may,  if  for  a  valuable 
iconfideration  and  without  frauds  difpofe  of 
the  fartntrjhif  efFefts ;  and  if  he  afterwards 
fail,  the  afTignees  under  z  joint  commiflTion 
againft  bothy  cannot  maintain  trover  z^zm^ 
the  bond  fide  vendee  of  fuch  partnerffaip  ef- 
fcdls.  Thus  in  the  gate  of  Fox  et  aV  af- 
iSgnees  v.  Hanbury  et  al*  n.  where  upon  a  rule 
to  (hew  caufe  why  the  .  arbitrator  named  in 
an  order  of  Niji  Prius  made  in  this  cafe, 
Ihould  not  be  direded  to  fettle,  in  his  award, 
the  account  of  the  condgnments  of  tobacco  to 
the  defendants,  proved  on  the  trial,  from  the 
time  of  the  bankruptcy  of  Thomas  How  Rid-- 
gate-,  the  cafe,  as  reported  and  dated  by 
Lord  Mansfield,  appeared  to  be  as  follows : 

n  Cowp.  44.5. 
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This  was  an  aAion  of  troyer  brought  by 
the  plaintiffii  as  afllgnees  under  a  joint  com- 
miflion  of  bankrupt,  taken  out  againft  7^^ 
Barnes  and  Tbcmas  How  Ridgate,  bankrupts^ 
to  recover  4000  hogflieads  of  tobacco.  The 
declaration  confided  of  two  counts :  one 
charging  the  trover  and  converfion  to  be 
before  either  of  the  bankrupts  had  committed 
an  aft  of  bankruptcy :  the  other  charging  it> 
fubfequent  to  an  a£b  of  bankruptcy  com^ 
mitted  by  both  the  bankrupts. 

Barnes  and  Ridgate  were  partners  5  Ridgatie 
lived  in  England^  and  Barnes  lived  in  Marj^ 
land. 

Ridgate  was  under  very  large  acceptances^ 
and  much  prelTed  for  money.  To  fupport 
his  credit  Hanbury  agreed  to  pay,  and  aftually 
did  pay,  feveral  bills  for  him. 

But  with  a  view  to  better  carrying  on  the 
bufinefs,  Ridgate  was  to  go  to  Maryland,  and 
Barnes  was  to  come  to  England-,  Hanbury  in- 
terpofed  his  credit,  upon  the  confidence  of 
confignments  of  tobacco  being  made  to  him, 
which  would  be  a  pledge  for  the  monies 
he  advanced. 

Ridgate 


RidgaU  told  his  clerk  that  he  was  going  to 
KlarylanJi  and  chat  Bnrnes  would  come  over 
to  England  I  but  bid  him  fay,  the  day  he  fee 
Our,  that  he  was  gone  to  Haniury*s  country 
houfe^  and  would  .return  foon.  Mauduit  a 
Creditor  called^  and  had  that  anfwen  Rid-- 
gate  went  to  Mary  land j  and  Barnes  came  to 
England.  No  umbrage  was  taken  by  the 
creditors  at  this  exchange  of  the  refidence  of 
the  two  partners :  neither  RidgaU,  Barnes,  or 
Hanbury  had  an  idea  that  this  exchange  of 
refidence  was  an  a£k  of  bankruptcy.  There 
Was  no  intention  to  commit  an  a£t  of  bank* 
ruptcy* 

Confignments  of  tobacrco  wer6  made  by 
Barnes  to  Hanbury,  before  Barnes  left  Mary^ 
land,  and  there  were  other  confignments  af« 
tcrwards.  Upon  the  22d  of  January  1773, 
Barnes  after  returning  to  England  committed 
an  adl  of  bankruptcy,  and  afterwards  publick- 
iy  failed.  Then  and  not  before,  the  creditors 
let  up  Ridgate\  going  to  Maryland  as  an  a£t 
of  bankruptcy  by  him^  and  they  took  out  a 
joint  commifTion  againft  both:  and  the  plain-- 
tiffs,  in  the  capacity  of  afTignees  Under  the 
CommifTion^  brought  the  prefent  aAion. 

O  a  Whether 
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Whtther  RUgafe*s  going  to  Maryland^  unf^ 
dcr  the  particular  circumftances  before -men- 
tioned, fhould  be  conftrued  an  aA  of  bank- 
ruptcy, was  a  queftion  much  litigated  at  the 
trial.  The  jury  upon  the  mifreprcfcntation? 
to  MauduU  before- mentioned,  were  of  opi- 
nion it  was;  and  accordingly  found  him  a> 
bankrupt  upon  the  15th  of  July  1772,  the 
day  on  which  he  left  London.  No  fraud  or 
want  of  confideration  was  Bxed  upon  Hanbury^ 
But  the  plaintiffs  iniifled,  that  all  the  configa- 
ments  after  the  15  th  of  July  1772,  were  void. 
The  defendants  infiftcd,  that  all  the  confign- 
ments  before  the  aad  of  January  177.J,  were* 
good.  There  were  confignments  after  the 
22d  of  January  I  jy  2,  which  the  defendants 
Could  not  fupport ;  and  therefore  as  to  them, 
an  account  was  necefTarily  to  be  taken  of  the 
value  of  the  tobacco,  which  fo  came  to  the 
hands  of  the  defendants,  after  making  juft 
^lowances.  That  account  was  referred  to  an 
arbitrator;  and  the  queftion,  whether  the 
plaintiffs  were  entitled  in  this  action,  to  reco- 
ver the  whole  of  the  value  of  the  confign- 
ments made  by  5^fw^j  between  the  15th  of 
July  I77«,  and'the  aad  of  January  1773,  or 
a  moiety  thereof,  was  ftibmitted  to  the  opi- 
nioh  of  the' Court-:  and  accordingly  tofuch 
opinion,  fuch  confignments  are  to  ftand  or 

fall,. 
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fuXl,  ahd  to  be  brought  irito^  or  left  out  of  the 
flccounty  by  the  arbitrator. 

Tfcis  cafe  was  argued  twice,  firft  in  ISlarf 
Term  laft  by  Mr.  Wallace  and  Mr.  Buller 
ioT  the  ^aintiflFs,  and  Mr.  Mansfield  and  Mr. 
Dunning  foi;  the  defendants.  The  Court  theii 
ordered  it  to  be  argued  by  one  counfel  on 
cath  fide,  this  Term.  It  was  accordingly 
argued  by  Mr.  Buller  for  the  plaintiff,  and 
Mr.  Mansfield  for  the  defendant. 

Mr.  Buller  for  the  plaintiffs  InHfted,  ift, 
Thtit  t}ie  coiifignments  were  fraudulent,  bet- 
ing with  a  view  to  give  the  defendants  a  pre- 
ference, and  therefore  void  for  the  whole, 
fldly.  If  not  void  for  the  whole,  the  plaintiffs 
were  at  lead  entitled  to  a  moiety :  for  by  the 
bankruptcy  of  Ridgafe,  the  partnerlhip  was 
immediately  diflblved  i  and  fo  it  was  held  by 
Lord  Mansfield  ^nd  Tates  J^ftice,  in  the  cafe 
of  Hague  and  others,  aflignees  of  Siott  againfl: 
Rollefion,  4  Bur.  nyj^.  If  fo,  Barnes,  the 
fblvcnt  partner,  had  no  longer  a  power  over 
the  whole,  but  each  had  his  own  moiety  only 
to  give  or  grant.  If  an  execution  iflue  again il 
crtle  of  two  partners,  the  Sheriff^  though  he 
may  fcize  the  whole,  can  only  fell  an  undi« 
vided  moiety.    Heydon  v.  Heydon,  1  Salk .392. 

O3  By 
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By  tbc  fame  rule»  a  bankruptcy  fevers  frpn\ 
the  time ;  for  a  bankruptcy  is  an  execution 
in  the  firft  inftance.  TFrom  the  momentj 
therefore,  that  Ridgate  failed,  the  power  ol 
Barnes  ta  bind  the  whole  of  the  partner(hip 
^ffedts  ceafed;  confequencly>  the  plfiintiflfs 
were  entitled  to  a  moiety. 

Mr.  Mansfield  for  the  defendant^  conirs^ 
contended,  that  the  plaintiffs  could  not  recor 
ver  on  either  count.  For  if  the  goods  were 
the  property  of  both  the  partners^  as  alleged 
in  the  firft  count,  each  had  a  right  to  difpofe 
of  the  whole ;  and  the  confignment  by  one 
partner  was  the  confignment  of  both.  That, 
here  there  was  not  even  a  fuggeftlon  of 
fraud ;  and  confcquently  no  ground  of  adtioti 
to  entitle  them  to  recover  upon  that  count. 
As  to  the  2d  count,  he  argued  that  the  bank- 
ruptcy of  one  partner  was  not  to  all  purposes 
a 'diffolucion  of  the  partnerlhip.  But  fup« 
pofing  it  were,  and  that  the  afllgnees  became 
entitled  to  an  undivided  moiety,  they  fhpuld 
in  that  cafe'  have  declared  as  the  afljgnees  of 
Ridgate  only,  not  as  the  joint  afllgnees  of  both 
the  partners.  But  even  in  that  fhape,  the 
adlion  could  not  have  been  maintained ;  for 
then  the  a:Tlgnces  and  the  folvent  pahtner 
would  have  been  tenants  in  common,  an<J 

trover 
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trover  or  detinue  does  not  lie  by  one  tenant 
in  common  of  chattels  perfbnal  againft  ano* 
tber.  Utt./eS.  323.  Therefore  the  plain- 
tiffs had  no  title  to  recover. 

Lord  Mansfield.     The  (ingle  queftion  is. 
Whether  the  a6k  of  the  folvent  trader  for  a 
valuable  confideration^  is  good,  after  an  zQi  of 
bankruptcy  committed  by  his  partner,  with« 
out  his  knowledge,  and  without  the  lead  co- 
lour or  mixture  of  fraud*     Whether  the  af- 
fignees  can,  in  fuch  a  cafe,  come  againfl  the 
bona  fide  confignee  of  the  folvent  partner,,  to 
recover  the  value  of  the  goods  configned. 
The  aflignees  (land  in  the  place  of  the  bank- 
rupt, and  can  in  no  cafe  be  in  a  better  fitua- 
tion  than  the  bankrupt  himfclf  would  have 
been  in,  under  the  fame  circumftances.    Sup- 
pofe  in  this  cafe,  the  partner(hip  had  been  , 
di(rolved,  and  the  tobacco  had  been  in  the , 
po(re(&on  of  Barnes^  what  aftion  could  Rid^  ^ 
gate  havjC  had  againft  the(e  goods  fpeci(ically !! 
Would  he  have  been  entitled  to  any  thing 
but  the  balance  of  the  account  ? 

Cur.  admifare  vulU 

Afterwards  Lord  Mansfield^  having  ftated 
the  cafe    (ut  antea)   delivered  the  opinion, 
of  the  Court  ^s  follows : 

04  The 


The  queftion  for  t^ie  o{>inion  of  ^he  Cpu^-^ 
IS  a  general  one  :  ^^Kether  affignees,  under  a 
joint  comniiffion  againft  t^o  partncrsj  taHca. 
out  after  the  bankruptcy  of  both,  can  n)ai^- 
tain  an  aftion  of  trover  againft  a  perfon  in 
pofleifion  of  goods,  under  a  fale  or  cQniign- 
tnent  icndfde,  for  a  valuable  confideratioQ, 
'  iand  without  any  mixture  of  frajud,  C^om  one 
ot  the  partners,  who  I^ad  not  then  cpqrimiticed 
any  a£t  of  bankruptcy  hinifelf,  but  aft^r.  aq 
^a  of  bankruptcy  conrimitted  by  the  other 
partner. 

An  aA  of  bankruptcy  by  one  partner^  is  to^ 
many  piirpofes  a  diflblution  of  the  partner-* 
jlhjp,  by  virtue  of  the  relation  in  the  ftatutes^ 
whicn  avoid  all  the  a£ts  of  a  bankrupt  fron^. 
tlie  day  of  his  bankruptcy^  and  from  the 
neceftity  of  the  thingj^  all  his  property  beii^, 
veifted  i^,  the  aflignees^  who  c^npot  caf ry  ^ , 

a  trade. 

■  •■      .  «  >        .        .    • 

In.  the  cafe  of  Hague,  y^^  Scott^  Hilp  8  G#^. 
3.  B/R.  cited  by  Mr.  fTaJlacc^s^dtAi;,  Bf^ler^ 
It  was  held,  that  the  datutes  concerning  bank- 
rupts made  an  intil-e,  hot  a  partial  avoidance 
of  the  bankrupt's  aAs,  as  well  in  refpeft  of  his 
partner's  moiety,  as  his  own.  But  no  cafe, 
has  been  cited,  where  a  ferret  a(^  of  hank- 

ruptcy 
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iruptcy  by  one  partner,  has  been  beld  to  avoid 
;^n  honefi  conveyance  of  partnerlhip  cfFe<5b 
by  the  other.  Each  has  a  power  Iingly  to 
difppf^  of  the  whole  of  tjie  partner fhip 
laffefta^ 

There  axe  qo  words  ia  the  ftatute  exprefs* 
ly.  applicable  to  this  icafe :  and  there  is  great 
r^afon  why  chey  (bould  be  avoided.  If  part- 
nersdifiblve  their  partnerifaip,  they  who  deal 
with  either,  without  notice  of  fiich'  diflbtationt 
have  a.  right  againfl  both.  After  a  diflblu- 
t)on  by  agreement,  by  an  execution,  or  by  a 
bankrupacy,  the  partner  due  of  poflefiion  of 
the  partneribip  tSeSks,  has  the  fame  lien  on 
any  new  goods  bought  in,  which. he  had  up- 
on the  old.  But  fuppofing  that  a  fecret  a& 
of  bankruptcy,  of  one  partner  is  a  compleat 
diflblution.of  the  partner(hip,  and  that  fron> 
ihat.  moment  the  afHgnees  and  the  folvont 
partner  are  to  be  conlidered  as  tenants  in 
common  of  the  partnerlhip  efie£i:s  $  the  qyef- 
tion  will  ftill  remain,  whether  the  plaintiffs 
|iav(6  any  ri^t  to  recover  in  this  a^ion.. 

This  leads  me  to  confider  what  right  in 
law  and  jufttce  one  partner  has  againfl  ano- 
ther, after  a  diflblution  of  the.  partnerlhip.— 
It  clearly  is  not  lo  change  the  poflelllon,  or  to 

make 
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make  an  a6lual  divifioh  of  fpccific  cffcfls. 
One  partner  may  be  a  creditor  of  the  partner- 
Hiip  to  ten  times  the  value  of  all  the  effe6ts. 
The  other  partner  in  that  cafe  can  only  have 
a  right  to  an  account  of  the  partnerfhipj  and 
tathe  balance  due  to  him,  if  any,  on  that  ac« 
count.  No  perfon  deriving  under  the  part* 
ner  can  be  in  a  better  condition.  His  execu* 
tor  ftands  exactly  in  the  fame  light.  It  is 
the  very  text  of  Littleton.  In  JeS.  jai.  he 
fays,  **  If  there  be  two  tenants  in  common 
^*  of  a  perfonal  chattel,  and  one  d»es,  the  ex- 
•*  ecutors  (hall  hold  and  occupy  with  the  fur- 

"  vivor,  as  their  teftator  did  before  he  died.** 

t 

If  a  creditor  takes  out  execution  againft  one 
partner,  as  in  i  Salk.  391,  tjie  vendee  would 
be  tenant  in  common;     And  in  the  cafe  of 

• 

Skip  V.  Uarwoody  in  Chancery,  6th  July  1747, 
Lord  Hardwicke^  according  to  my  note,  fays, 
•5  If  a  creditor  of  one  partner  takes  out  exc- 
*'  cution  againft  the  partnerftiip  efFcfts,  he 
"  can  only  have  the  undivided  (hare  of  his 
**  debtor ;  and  muft  take  it  in  the  fame 
"  manner  the  debtor  himfelf  had  it,  and  fub- 
"  jcft  to  the  rights  of  the  other  partner." 

The  aflignees  under  a  commiflion  of  bank- 
ruptcy againft  one  partner,  muft  be  in  the  - 
fame  ftate.     They  can  only  be  tenants  in 

common 


fommoB  of  an  undivide4  moiety^  fubje6l  to 
fill  ch£  riches,  of  the  other  par c|ier.  Thi«  is 
clearl)!  l^id  down  in  that  cafe  of  Sk^p  v.  Har^  - 
woadt  wbiclx  is  tolerably,  well  reporo^d  4n' 
lVezey^^^^^.  And  I  refer  you  to  that  re* 
port,  to  avoid  caking  up  fo  much  time  as 
ivould  be  nepe0ary  cp  ftate  it  from  my  own 
potM, 

My  general  memory  of  the  principles  ez"»  . 
plained  in  chat  cafe,  and  t(ie  ftrong  fenfe  upon 
ivhicl^  chis  propoficion  is  founded,  tha(  oop 
partner  can  have  no  right  againft  the  other, 
\>\xt  to  what  is  di)e  from  him  after  making , 
him  all  jufl:  allowances,  induced  me  without 
heficatipn^  to  declare  my  opinion  at  the  trial, 
^at  the  conHgnmencs  endorfed  by  Barnes  be-> 
fore  the  %ido(  January  1773,  the  day  Barnes 
became  a  bankrupt,  could,  not  be  avoided,  by 
the  plaintiffs,  either  for  the  whole  or  a  moio* 
ty,  on  account  of  the  bankruptcy  of  Ridgate* 
But  the  matter  being  of  value,  and  no  prece^ 
dent  cited,  I  wiihed  them  to  take  the  opinion 
pf  the  Court. 

When  it  was  firft  argued,  the  defendant's 
counfel  faid  little  or  nothing,  expelling  to  re* 

#  It  is  there  reported  ander  the  title  of  H^<Jf  v.  Sklfp. 
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ply;;  which  raifed  doubt  enough  to 
ife  of^r  rt  to  be  pot  irr  the  papcf*  Now, 
that  it  rs  fully  tmdcrftotod,  wd  are  all  efearl^ 
of  opirnony  that  thi  a£i:mn  cannot  be  m^liK 

'.  8«ppofing  the  indorfetTvent  by  Barftes  of 
the  bills  of  lading  not  to  bind  the  undivided 
moiety  of  the  aflignees,which  is  the  utmoil  the 
pfiaGintiSs  can  contend  (tr ;  then^this  is  an  aftlon 
of  cyover,  by  one  tenknt  iri  connmon  againfl: 
another,  which  canndt  be.  The  text  of  Lif- 
tUton  fayslo;  C(?*^'s  Com  m^ttt  fays' fo;  the 
Adjudged  Cafes  fay  fo'i  and  there  is  iib 
jodgitient  or  £Siiin  to  the  contrary^  Th<i 
tbtt  of  LUtietmy  Jetl\,  32 2'  ^^  ^^  follows; 
•^  Bat  if  two  be  poflefled  of  chattels  perfon'al 
"  in  common,  and  one  taloc  the  whole*  to 
•*  himfclfi  out  of  the  po'ffcltion  of  the  other, 
^  the  other  has  no  remedy  but  to  take  this 
^'^  from  him,  who  hath  ddne  the  wrong,  to 
•*  occupy  in  common',  &c.  when  he  can  fee 
•*  his  time,  &c." 

Lord  Cokej  in  his  Comment  on  this  pafTage, 
200-  a.  fays,  "  If  one  tenant  in  common 
"takes  all  the  chattels  perfonal,  the  other 
**  has  no  remedy  by  aftioni  but  he  may  take 
"  them  again." 

So 


<€ 
<( 


So  in  Sr^a;»  v.  Hedges^  Trin.  7  ^»».  B.  R^ 
t  Salk,  290.     Upon  a  cafe  made  for  the  opi- 
nion of  the  Court,  the  feQond  point  refolvcd 
was  this  :  "  One  joint-tenant,  tenant  in  ^opa- 
**  mon,    or   parcener,   cannot  bring  trover  /      «k^      «- 
^*  againft  another,  bccaufc  the  poflfefTion  ot      ^ 
^  one,  is  the  poflefTion  of  both  ;  if  he  does^  V/i  ^xAj^^<y 
it  is  good  evidence^  upon  not  guilty :  But  / 

if  one  joint-tenant  bring  trover  againft  a 
"  ftranger,  in  that  cafe  the  defendant  may 
*'  plead  it  in  abatement,  but  cannot  take  ad- 
"  vantage  of  it  in  evidence/'  The  reafon  is 
unanfwerable  \  there  is  no  converfion. 

Upon  thefe  authorities,  we  are  of  opinion 
that  the  aftion  cannot  be  maintained  \  and' 
confcquently,  that  the  confignm'ents  prior  to 
the   aid   of  "January   1773,  are   not  to  be 

« 

brought  into  the  arbitrator's  accounts* 

Where  one  partner  takes  out  more  money 
from  the  partnerlhip  ftock  than  his  fiiar^ 
amounted  to,  the  other  has  a  right  to  come 
iipon  the  feparate  e£tate  of  that  partner  /r« 

Thfls  in- a  matter  ex  parte  Drake  ?^  Be^. 
toth,  1735,  t^efore  Lord  ^aJio/,  where  there 

p  Cited  I  Atk.  225.  2  Ch.  Rep.  226.  S.  P.  16  Via. 
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a  were 


io6  t^attixtittMb^ 


urcre  two  partners,  and  one  had  takeii  otff 
more  money  from  the  partnerlhip  ftock  than 
his  fliarc  amounted  to,  and  therefore  became 
a  debtor  for  fo  much ;  and  my  Lord  Taliot 
was  of  opinion,  that  the  partnerlhip  creditor 
&ad  a  right  to  come  upon  the  feparate  eftate 
of  the  partner  who  was  lo  indebted^ 

So  in  a  matter  ex  parte  Blake,  aoth  Decern^ 
i^  1735.  it  appeared  that  Lavington  and 
Paul  entered  into  partnerfhip  by  indentures 
dated  the  :  4Ch  of  May  1725,  which  continued 
till  December  1717,  when  they  executed  new 
indentures  of  co-partnerfliip,  dated  the  21ft 
of  the  famis  month,  and  continued  therein  till 
the  5th  of  September  1733^  when  they  failed 
and  became  bankrupts.  The  bankrupts, 
from  the  time  of  the  firft  partnerlhip'  deed, 
home  to  their  failure,  had  feverally  ^dnttant 
recotirfe  to  the  cafli  belonging  to  the  joinc 
ftock,  and  Lavington  had  taken  thereout,  fof 
his  own  life,  at  feveral  tinries  during  the  part- 
nerlhip, 3271  /.  iis.%id:  the  intereft  ^htre- 
of  had  been  computed  to  amount  to  699/. 
%s.  0.1  d.  Paul  had  taken  out  of  the  faid 
joint  ftock,  for  his  own  ufc,  at  ftveral  tinfies 
within  the  fame  time,  1296  /.  5X.  7  l^.tfte  m- 
tereft  whereof  had  been  computed  to  amount 
to  38 8/.  13^*  6d.  and  at  the  fame  time  the 

bank^ 


.bankrupts  had  paid  intereft  for  more  mo- 
ney,  ,,.whkh  rhey  borrowed  for  carrying  ^ 
their  trade,  than  the  funis  detained  and  taken 
out  by  them  refpefUvely  amounted  to. 

The  bankrupts  were  indebted  by  means  of 
their  joint  trade  fcveral  thoufand  pounds  more 
than  they  were  able  to  pay.  The  fums  taken, 
or  near  the  whole  thereof,  were  afcerwards 
entered  into  their  partnerihip  books,  to  which 
each  of  them  had  free  refort,  but  there  was 
no  confent  in  writing  by  either  of  them  to 
take  out  either  of  the  fums,  for  each  of  them 
took  what  he  thought  proper,  without  dif- 
tinguifhing  whether  any  part  was  fo  taken 
out  as  his  weekly  allowance,  according  to 
agreement,  and  without  afking  the  confepc 
of  his  partner,  but  each  was,  by  the  faid  book$» 
made  privy  to  the  fums  drawn  out.  Th^  pe- 
tition prayed  that  the  Joint  creditors  might  be 
admitted  creditors  on  the  feparate  eftates  re* 
fpe&ively,  for  fuch  fum  or  fum?  of  money, 
in  refped  of  their  above  demands,  as  (hould 
feera  proper. 

.  The  order  tecites^  that  it  appearing  by  the 
faid  indentures  of  co^parcnerihip,  that  La^ 
vittglon   was  entitled  to  two   thirds  of  the 

faid 


,4    « 
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faid  joint  ftock,  and  Paul  but  to  one  t^ir 
thereof,  and  it  alfo  appearing  by  the  faid  ftate 
of  fafts  that  the  faid  Paul  did  take  out  of  the 
cafh  and  ftock  belonging  to  the  faid  partner* 
ihip,  confiderably  more  in  proportion  than 
was  taken  thereout  by  Lavingtony  it  was 
thought  that  Paul  ought  to  be  coniidered  as 
debtor  to  the  eftate  in  partnerlhip  between 
Lavington  and  himfelf,  for  fo  much  as  be 
took  out  of  the  joint  ftock  more  ih^,  was 
taken  out  in  proportion  by  Laivington^  regard 
being  had  to  their  refpedive  iocercfts  tuthe 
faid  partnerlhip  eftate>  and  that  the  ieparate 
eftate  of  Paul  ought  to  be  confidered  as  in- 
debted to  the  joint  eftate  of  Lavingfin  ttid 
Paul  for  the  fame,  and  the  intereft  thereof; 
And  it  was  referred  to  the  mafter  to  eftimate 
and  compute  how  much  the  grofs  fuin,  in 
the  faid  (late  of  fadts  mentioned  to  be  taken 
out  of  the  (lock  in  partner(hip  by  Panf,  re* 
gard  being  had  to  his  (hare  and  intereft  in  the 
faid  partner(hip>  exceeded  in  proportion  the 
grofs  fum  thereby  certified  to  be  taken  out  of 
the  faid  partner(hip  ftock  by  Lavingion,  re- 
gard being  had  to  his  (hare  and  intereft  in  the 
faid  joint  ftock  ;  and  for  what  the  faid  mafter 
ihould  find  to  be  the  excefs  fo  taken  out  by 
Paul,  and  for  fuch  proportion  of  the  intereft 
in  the  faid  ftate  of  faAs  mentioned  and  com- 
puted 


paced  to  have  incurred  upon  the  whole  fum 
thereby  ftared  to  be  taken  out  of  the  faid 
joint  dock  by  Paul,  as  fuch  exccfs  bears  to 
the  whole  fum  fo  ftated  to  be  taken  out 
by  Paul  (which  intereft  was  alfo  to  be  af- 
certained  by  the  faid  mafter)  the  aflignees, 
under  the  faid  joint  commiffion  awarded 
zg2L'mBf  Lavwgton  and  Paul,  were  to  be  ad- 
mitted creditors  under  the  faid  feparate  com- 
miffion  awarded  againft:  Paul,  and  to  be  paid 
a  dividend  or  dividends  in  refpeft  thereof  out 
of  his  feparate  eftate^  remaining  in  the  hands 
of  the  affignees  under  fuch  feparate  commif* 
Son,  in  equal  proportions  with  the  other  fe- 
parate creditors  of  the  faid  Rkhard  Paul. 

But  in  a  fubfcqucnt  Cafe  q  before  Lord 
f burlaw,  he  very  much  conlidcred  the  quef- 
tion,  and  finally  determined  that  the  aflTigncics 
on  behalf  of  the  joint  eftatc  could  not  prove^ 
againft  the  Separate  eftate,  unlefs  the  partner 
had  taken  the  joint  property  with  a  fraudu- 
lent intent  to  augment  his  feparate  eftate. 

Therefore  where  Fendall  was  a  dormant 
partner  with  Lodge,  and  Lodge  took  out  mo- 

9  Ex  {>arte  GoU.  E^ch.  Mayae  and   Graham,  ^th 
Aaguft  1790, 

P  ncy 
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ney  from  the  partnerfhip  to  a  coofiderable 
amount,  without  the  knowledge  of  Ffnd^U^f 
who  did  not  intermeddle  in  the  partnerlhip 
bufinefs.  Lord  Tburlow,  after  taking  time  to 
confider,  thought  he  could  not  permit  xh/^  af- 
lignees  under  a  joint  commiflion,  to  prove 
againft  the  feparace  eftate  of  Lodge,  without 
deciding  upon  a  principle  that  mufl  dpply  to 
all  cafes,  and  conftantly  occafion  the  taking 
an  account  between  the  partners  and  the  part- 
nerfhip in  every  joint  bankruptcy.  He  faid^ 
that  if  the  affidavits  had  gone  the  length  of 
connecting  the  bankruptcy  with  the  inftitu- 
tion  of  the  partnerfhip  trade,  and  that  Ledge, 
with  a  view  of  fwindling  Fendall  out  of  his 
property,  had  got  him  into  the  trade,  and 
then  taken  the  effeds  of  the  partnerfhip  into 
his  own  hands,  with  a  view  to  his  feparate 
crcijitors,  it  might  have  been  different.  The 
petition  on  the  part  of  the  joint  creditors  to 
prove  againft  the  feparate  eftate  was  dif- 
mifTed, 

Where  partners  jbecome  bankrupts,  tbc 
allowance  is  to  be  divided  between  them,  in 
the  proportions  ia  which  the  furpkis  of  their 
refpc&ive  feparate  efFcdls,  and  their  refpec- 

^  Ex  parte  Batfon,  20th  Jas,  fjgu 

tivc 


ftiiMf>  &c.  Ill 

ttve  proportions   of  the  joint  fundj   have 
Hoontnbtned  co  the  payment  of  the   joint 


And  partners  can  have  but  one  allowance  In 
refpeft  to  their  joint  and  feparate  eftate. 

Thus  in  a  matter  ex  parte  Bate,  t  A  joint 
commiiTion  of  bankrupt  liTued  againft  the 
petitioner  ind  Tilman  HenheJl.  The  joint 
debt^  amounted  to  at,j^6L  iji.  6/.  The 
joint  cffeSls  to  about  5006 /•  The  feparate 
effefts  of  the  petitioner  amounted  to  about 
30,600/.  The  debti  proved  upon  his  fepa- 
rate eftate  were  15,894  A  but  of  thdt  fum 
1 5>3<Jl  /•  7^-7  ^-  were  in  fadl  debts  due  from 
the  partherlhip,  but  as  the  creditors  were  joint 
and  feveral,  they  thought  proper  to  come  in 
upon  ^the  feparate  eftate  of  the  petitioner,  as 
being  the  moft  folvent  eftate.  Henkell^s  fe- 
parate'effefts,  after  paying  his  feparate  cre- 
ditors, were  about  1,700/.  The  joint  cre- 
ditors were  paid  16  s.  in  the  pound,  of  which 
(fuppofing  the  joint  effe&s  to  be  divided  into 
moieties)  the  petitioner  had  contributed  in  the 
proportion  of  12  s.  6  d.  and  Benkell  of  3  /« 


•  Cookft't  B.  L«  j9|. 

t  Bx  parte  Bai^,  J^me  asd,  178$. 
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» '  Under  thefe  circumftances  BaU  petttioncd, 
thattke  sflTignees  might  pay  him  hts  allow- 
ance of  lo/.  per  cent,  not  exceeding  30b/.  ia 
TtfptGt  of  the  feparate  eftate^  according  to 
file  fiatute  of  5  Geo.  a.  c.  30.  and  that  he 

'might  al(b  have  fuch  allowance  in  refpeft  of 
the  joint  eftate  as  the  Court  Ihould  think 

fit. 

'*  r 

The  firft  queftion  was,  whether  it  was  pof- 
iible  for  the  fame  perfon  to  have  a  dpuUe  al- 
lowance, one  in  refpect  of  the  joint  and  the 
other  of  the  feparate  effe£b ;  but  the  Lord 
Chancellor^  was  clearly  of  opinion  that  could 
hot  be.  But  the  principal  queftion  made 
was,  whether,  under  the  circuonftances  of 
tMs  cafe,  Henkell  was  entitled  to  any  allow- 
ance, and  if  fo,  whether  it  was  to  be  a  part  of 
the  300  /•  to  which  the  petitioner  Bafe  n)ade. 
claim,  or  whether  the  ftatute  intended  a  dif-^ 
tin£t  allowance'  of  300/.  to  each  partner^ 
\irlien  the  joint  creditors  received  15  j.  in  tl^ 
pound. 

« 

His  Lordlhip  declared,  that  die  bank- 
rupts were  entitled  to  the  fum  of  300/.  bcin^ 
ooe  allowance  only  of  i  o  L'  per  cent,  in  re<^ 
fpeft  of  their  joint  and  fepasafie  cftales^  and 
that  xbe  fame  ouj^ht  .19  t^i  divided  an4!p^id  to 

a  M  and 
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and  between  th^  ban^kiupts^  taccord^ag  to  tli^ 
proportion  which  the  iyrplns  of  each  of  tbeiv 
feparace  eftates^  after  payment  of  thm  re^ 
ipc£live  feparate  debts>  and  their  reipeftlra 
moieties  of  their  joint  eftates  have  contributed 
to  the  payment  of  their  joint  debts* 

And  one  partner  may  maintain  an  adion 
for  money  had  and  received  againft  the  other 
partner  for  money  received  to  the  feparate 
ufe  of  the  former,  and  wrongfully  carried  to 
die  partnerihip  account.  And  where  money, 
IS  owing  to  two  partners,  and  after  the  death 
of  one,  it  is  paid  to  a  third  perfon,  the  fur- 
viving  partner  may  maintain  an  aAion  for 
money  had  and  received  in^is  own  right  and, 
not  a^  liirvivor.  Thus  in  the  cafe  of  Smith 
V.  Barrow,  a  Where  the  plaintiff  and  Robert 
Sinitb  his  father  had  been  in  partnerihip  to-, 
gether,-during  which  time  one  Keate  becapdc 
indebted  to  them  in  531/.  Robert  Smith 
died,  leaving  the  plaintiff  his  fole  executor. 
After  the  d^ath  of  his  father  the  plaintiff  took 
the  defendant  into  partnerfhip,  and  Keate  be- 
came indebted  to  thefe  two  in  the  further 
fum  of  30  /. 

He  tffterwardi  became  much  involved,  and 
lus  effi^  were  transferred  to  certain  trufte'es ' 

tt  2  Term  Rep,  476. 
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for  the  benefit  of  his  creditors*  Two  |)ay* 
ments  were  made  u>  the  cour£e  of  diftribu- 
tion  at: different  ttipesV  The  firft,  which  w^s 
made  to  thefe  parties  (the  plaintiff  and  de-* 
feudant)  was  divided  between  them  accord-* 
iog  to  their  feveral  proportions ;  th^  is,  the 
proportion  of  the  former  debt  of  jjjj  iL^to 
the  plaintiff^'s  feparate  ufe,  and  the  propor* 
tioa  of  the  30/.  in  moieties  betweep^  them. 
After  this  the  truftees  tranfmitced  a  bill  of 
exchange  to  the  plaintiff*  and  defendant,  ia 
their  joint  names,  aod  the  defendant  alone  re- 
ceived the  money,  under  the  title  q(  Smith 
a;nd  Barrow.  Th?  plaintiff's  proportion  of 
this  fecond  dividend,  fo  far  as  related  to  his 
original  debt,  was  79/.  141.  6d.  for  which 
this  a£kion  for  money  had  and  received  was 
brought.  A  rule  was  obtained  to  fhew  caufc 
why  the  verdift^  which  had  been  given  for 
the  plaintiff^,  fhould  not  be  fet  afide,  and  a 
nonfuit  entered,  on  two  grounds  i  firftj^  that 
the  aflion  ought  to  have  been  brought  by  the 
|Jaintiff^  as  executor  or  furviving  partner*' 
adly,  That  the  remittances  being  made  to 
Smilb  ^nd  Barrtw,  it  appears  to  have  been 
received  on  a  partnerlhip  tranfadion,  and  one 
partner  cannot  maintain  his  adlion  ag^init 
anoth/er,  becaufe.a  receipt  by  one  is  .a  receipt 
by  both* 


BcfVir  and  Morgan,  who  Ihewed  caufe 
againft  the  rule,  aniwered  the  firft  objedion 
by  obferving  that  the  right  of  adion  did  not 
accrue  againft  the  defendant  till  after  the 
death  of  the  teftator  and  partner^  becaufe  the 
money  was  not  received  by  him  till  after*- 
wards.  And  as  to  the  fecond  ground^  that 
the  proportions  of  money  dae  to  either  were 
very  well  fettled,  and  indeed  had  been  ad*- 
mitted  by  the  defendant  hrmielf  upon  the 
former  fettlement;  and  the  fafb  clearly 
ihewed  that  as  to  the  plaintiff's  propoition  ia 
refpefl:  of  the  former  debt  due  from  Keate^ 
it  could  not  have  been  received  by  the  dc« 
fendants  on  account  of  the  parmerfhip  fobfift* 
ing  between  him  and  the  plaintiff,  and  there«- 
fore  quoad  fuch  fum  they  were  like  any  other 
two  indifferent  perfons,  and  not  as  partners  i 
and  if  fo  the  action  might  well  be  main- 
cained. 

Bear  croft  and  Rpjelh  in  fqpport  of  the 
rule,  faid  that  the  firft  objeftion  was  takes 
for  the  purpofe  of  enabling  the  defendant  to 
fet  off  any  debt  which  he  might  have  been 
entitled  to,  hud  the  adion  been  brought  in 
another  form.  But  fuppofing  that  not  to  be 
a  fufficient  ground  of  objeftion,  they  con- 
tended that  the  next  was  weU  founded :  it 

P  4  lay 


lay  on  the  plainriffto  makeot]C•thc^{>fopofi- 
:'tion>tbac  the  money  had,  been  receiv^to  his 
ufe  bf  the  defendaot.  Noi^  the  e^Jdcnce  ex- 
pithlf  oontradifts  atiy  fuch  idcH*  The  re- 
uticfiuce  was  m^e  lo  the  partnerfliip;  ic 
«ras  ah  entire  payment  and  an  entire  tranfac* 
tion.  The  money  V«  received  by  the  dc- 
Tebdant  as  a  partner  j  he  was  jointly  Mtitled 
to  ttctWt  it  with  the  plaintiff  in  chatr  charac-* 
ter,  whfen  received.  It  made  an'iJteiii  in  the 
partileribi|)  accotmc  i£  any  miftalce^  had  been 
made  '4n  the  bill  which  was  craii&nitted  £ind 
Hhe^ar^  tranfmitting  it  had  paid  too  much, 
be\myft  have  brought  the  adion  agp4nft  the 
fartHfirJhip  for  the  furplus,  and  ckioir.joint 
4look!  would  have  been  anfwerable  Jto  him* 
if  lb,  then  it  falls  under  the  com  mon  rule^ 
:  f^  ope  partner  cannot  maintain  aa  ^ion 
;  ifodcmoniey  had  and  received,  againflr  another, 
^nd  that  rule  which  is  founded  inreaibaaought 
to  be  extended  to  this  cafe^  ibr.'iuppaifing 
tfac[t>on  the  whole  of  their  dealings  jiuparc* 
iieifHlp  the  plaintifF)fho0ld  be  indtjtiDed  a><the 
defendant  diis  lattw  will.  bQipiSechx}oi.^om 
fttttog  i>ff  his  dcbt>  t'    o 


.  j/^MrJl  J.^Az  tocthe  firft  objoftion,  that 
this  adion  fliou^d  have  been  broug^*  cither 
^s  executor,  or  as  furviving  partner,  the  fame 

anfwer 


,a^Ay<r  may  be  given  to  both.  Where  the 
ns^^nty  19  received  after  the  death  of  the  tef- 
ta|tor>  .the  executor  may  declare  either  in  his 
own  righty  or  as  executor,  becaufe  the  tefta- 
tor  never  had  a  fpecifk  caufe  of  aAion  to  re- 
cover that  fum  againil:  the  party  receiving  it, 
and  therefore  he  may  declare  in  his  own 
naoiei  neither  would  be  (belter  hi mfclf  from 
the  cofts  as  executor,  if  he  were  to  ^ail, 
where  he  might  have  brought  the  a<^ion  in 
his  own  name,  the  fame  anfwer  may  be  given 
to  the  objection  that  this  adion  (hould  have 
been  brought  as  furviving  partner;  becaufe 
this  fpecific  fum  was  never  received  by  him 
as  partner.  The  partnerfliip  was  before  put 
an  end  to  by  the  death  of  the  other  partner ; 
neither  is  there  auy  foundation  for  the  fecond 
objedion;  the  two  fums  belonging  relpec* 
tively  to  the  plaintiff,  and  to  the  partner(faip 
account,  were  confolidated  merely  for  the 
convenience  of  the  party  making  the  rernit- 
tanor,  but  the  fum  now  claimed  by  the  plain? 
tiff  did  not  belong  to  the  partnerfhip  ac« 
count ;  and  as  the  defendant  has  received  a 
fum  of  money  belonging  to  tiie  plaintiff 
alone,  which  he  has  wrongfully  carried  to 
the  partnerfliip.  account,  he  is  liable  to  re- 
ibnd  it  in  this  adion. 


BuUer  J»  —I  am  of  opinion  not  only  that 
dW  adbion  is  properly  brought  buc  chac  it 
could  not  have  been  brought  in  any  other 
fcrm :  In  what  charaftcr  was  the  money  re- 
ceived by  the  defendant?  The  former  divi- 
&Qd  was  received  and  divided  according  to 
the  proportions  of  the  refpeftivc  debts  of  the 
plaiiitii!|  and  of  the  plaintiff  and  defendant  as 
partners,  then  on  the  receipt  of  the  fecond 
dividend  by  the  defendant,  it  Oionld  have 
been  divided  into  two  parts  bearing  the  fame 
proportion  to  each  other  as  the  feparate  de-*- 
mand  of  the  plaintiff  on  Keate^s  eflate,.  and 
the  joint  demand  of  the  plaintiff  and  defend- 
ant. The  plaintiff  would  have  been  folely 
entitled  to  the  firft  part,  and  muft  have 
Ihared  the  otker  part  with  the  defendant  b!s 
itLt  to  the  partnerfhip  account,  fo  that  the 
firft  part  of  this  fum  was  money  fpecifically 
leceived  by  the  defendant  to  the  plaintiff's 
tpfc*  And  if  the  aftion  had  been  brought  by 
the  plaintiff  as  furviving  partner,  it  would 
have  been  neceffary  for  hira  to  have  ihewn 
thai  he  and  the  deceaftrd  partner  had  a  caufe 
cf  aftion  againft  this  defendant,  bat  they  ne-. 
ver  had  any  fiich  caufe  of  action  j  and  it  i$ 
immaterial  to  look  back  to  fee  how  third 
pcfibns  were  concerned  if  as  between  the 

plaintiff 
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plaintifF  and  the  defendant,  the  latter  has  «• 
ceived  a  fum  of  money  for  the  ufc  of  Ac 
former  Then  it  has  been  faid  that  there 
could  be  no  fet-ofF  in  this  cafe ;  but  I  am  of 
a  different  opinion  j  for  this  is  an  aftion  for 
money  had  and  received,  in  which  the  plaiQ* 
tiff  can  only  recover  what  is  in  juftice  due  to 
him,  therefore  fuppofing  any  debt  were  due 
from  the  plaintiff*  to  the  defendant,  it  was 
for  the  advantage  of  the  latter  to  bring  the 
adioA  in  this  form.  With  regard  to  the 
fum  of  30  /.  due  to  this  partnerfhip,  I  agree 
that  this  aflion  cannot  be  maintained.  One 
farincr  cannot  recover  a  Jum  of  money  received 
hf  the  other  unlejs  on  a  balance  Jiruck  that  Jum 
ie  found  due  to  him  alone.  But  this  objedibn 
does  not  apply  to  the  larger  funri  in  this  cafe 
which  is  the  one  in  difpute, 

Grofe  J. — In  afifwer  to  the  firft  obje6kion 
I  am  of  opinion  not  ohly  that  this  action  may 
be  maintained  but  for  the  reafons  mentioned 
by  my  brother  Buller,  that  it  could  not  have 
been  brought  in  any  other  way;  becaufe 
there  never  was  a  joint  caufe  of  action  in  the 
plaintiff  and  his  late  partner.  The  cafe  of 
Hj^at  v.  Hare  x  is  nearly  fimilar  to  this,  where 
flolt  Ch.  J.  faid,  "  If  there  be  two  partners 
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«'  io .  trade    and '  one  of  Aem  hx^'  good* 
Hot  c^cm  bothy  and  the  other  diiech/  the  fur- 
viyor  majr  be  charged  by  indebitatus  a/fump^ 
^'^. generally  without  taking  notice  of  the 
^^  partuerfhip  or  that  the  other  is  dead,  and  he 
«  fufvivcd.'*    In  that  cafe  the  defcodaiit  was 
the  furviving  partncp,  but  chat* makes  no 
difference,  for .  the  reafoning  applies  ecjiially 
to  this  cafe.    With  rcfpeft  to  the  other  ob- 
jedion;  it  appears  that  the  defendant  ^s 
received  a  fum  of  money  pardy  on  the  plain^ . 
tiff's  account,  and  partly  on .  the  partt^erlhip 
account,   the  former  of  which  he  wrongfully, 
carried  to  the  partner/hip  accounr^^  but  al^ai 
being  his  own  a^t^  and  it  being  againfl:  the 
truth  and  juftice  of  the  cafe^  I  aqtx  of  opinioii 
that  he  ought  not  to  be  permitted  to  fet  up. 
the  partnerfhip  as  a  defence  to  this  adtipn.  < 
Suppofing  that  the  plaintiff  had  received  this 
money  he  would  have  been  entided  to  baye 
fct  apart  for  his  feparate  ufe  the  whole  fumi 
except  that  part  which  belonged  to  the  part-^. 
nerfhip  account:  then  the  circumftancc,  o| 
the  defendant's  having  received  it  cannot 
alter  the  right. 

Rule  difcl^arg^. 

And  with   fuch  fcrupulous  exadneS  do 
we  find  the  rights  of  partners  maintained 

upon 


Upon  all  occafions  in  this.counttj?,  that  evert 
a  merchant-partner  who  has  a**eat  in  parlia- 
ment ihall  not  be  fuffered  to  fticlter  himfclf 
under  the  privilege  of  Parliament.  For,"  by 
oin  order  of  the  Houfc  of  Commons,  with 
refpedt  co  partnerfliipsj  made  on  the  1 6ch  of 
Navembtr  1722,  it  was  rcfolved,  that"  n» 
co-partner  in  any  trade  or  undertaking,  is 
entitled  to  the  privilege  of  Parliament. 

•  Sir  George  Ca/well  ^SLuding  up  in  his  place, 
and  acquainting  the  Houfe  that  he  was  wil- 
ling to  wave  his  privilege  in  the  caute, 
wherein  he  was  one  of  the  defendants,  de- 
pending in  the  court  of  Chancery,  betweea 
hhn  and  Alexander  Urqubarf,  Efqj  member 
of  that  Hoiiie,  whofe  petition  was  referred 
to  the  Committee  of  Privileges,  to  enquire 
w-hether  Mr.  Urquhart  would  wave  his  pri- 
vHcge;  and  ^r.  Urquhart  declaring  that'hc 
wouh}  not  infifl:  on  his  privilege,  it  was  or- 
dered, "  That  the  Committee  of  Privileges 
be  difcharged  from  proceeding  on  the  |>eti-  . 
tion  of '  Alexander  Urquhart ,  Efq;  complain^. 
ing'of  Sir  George  Ca/weH's  infifting  upon  the 
privilege  of  this  Houfe,  as  he  is  co-parincr 
with  Jaekb  Sawhridge  and  Elias  Turner.^ 

Wherqupon^  it  was  rcfolved  and  declared, 
nemm  fMirMdianie^^^^  T*hat  no  co-partner  in 

any 


any  trade  or^ndertaking,  is  entitled  to  the 
privilege  of  ^his  Houfe,  in  refpeft  of  any 
matter  relating  to  fuch  partnejrihip"  /. 

Thus  having  endeavoured  to  traoe  the 
sigbss  of  partners  as  between  the^Eiielves,  I 
fhall  next  proceed  to  enquire  how  far  they 
are  implicated  in  each  other's  wrongs  ? 

T  Vtnerit,  i6  November  1722. 
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CHAPTER    IX. 

l>otD  far  I9attner0  ace  to  f»  tattR^ 

Uttt^  aiS  participcs    criminis,     (^    HVt 

otijecuiffe  fniplfcateo  in  Wlioi\Q^  Stone 
bp  eaci)  otljec. 

As  probity  and  fair  dealmg  are  atnong 
the  chief  requifices  in  ail  parcneitfh\p 
tranfaftions,  and  as  the  partnerlhip  contrafl: 
itfclf  is  founded  on  the  very  bafis  of  recipro- 
cal advantage,  and  nniicual  benefit,  the^moral 
obligation  between  the  parties  muft  hang  ia 
an  even  balance;  confequently  the  only 
mode  to  preferve  that  balance  is,  for  cack 
individual  to  abftain  fronn  doing  wrong  ia 
any  matter  relating  to  their  joint  concerns^ 
becaufe  if  either  of  them  fhould  engage  ia 
tranfa£bions  of  trade  not  confident  wiih  rhrg 
rule;  as  for  example,  ifheftould  be  guilty 
of  trading  on  the  joint  account  in  contraband 
goods,  or  in  any  manner  prohibited  by  La-w, 
the  reft  of  the  partners  muft  be  confidered 
more  or  lefs  Isrplicated  in  fbch  joint  iraaf^- 
aflioa. 


224  partnetftfp— 

And  fince  partnerlhip  is  a  contrail  invenN 
cd  by  the  Law  of  Nations  ^^  for  the  afdvance* 
fneoty  and  oftentimes  for  the  proteAion  of 
fair  and  open  trade;  the  judges  of  our  courts 
in  this  country  would  not  fulFer  an  afkion  to 
be  maintained  by  feveral  partners  for  goods 
ibid  by  one  of  them  living  in  Guirnjey^  and 
packed  by  him  in  a  particular  manner  for  the 
purpole  of  fmuggling)  though  the  other  part- 
ners who  rellded  in  England^  knew  nothing 
of  the  falej  for  it  is  a  contraft  by  fubjcfts  of 
this  country,  made  in  contravention  of  the 
laws:  and  fuch  a  cafe  mud  be  conlidered  in 
the  fame  light  with  refpcft  to  the  whole  firm 
as  if  all  the  partners  had  lived  in  England: 
And  the  place  where  the  contraft  of  fale  was 
made,  did  not  alter  the  nature  of  the  con« 
trad,  \o  as  to  prevent  the  law  from  attaching 
upon  it  as  contraband,  and  therefore  not  pro* 
per  to  be  enforced  or  affiri^ed. 

Thus  in  the  cafe  of  Biggs  and  others  v, 
Lawrence  ^ ,  where  upon  a  rule  to  Ihew  caufe 
why  there  fhould  not  be  a  new  trial,  in  a 
caufe  tried  before  Btiller  J.  in  Cornwalli  the 
learned  Judge  reported  that  this  was  an  a£tion 

■  Soclctas  contrafiusjurts  geiiiium  ctafenfu  conftans.     Iaft» 
3.  26.  pr. 

^  I  Term  Rep.  454. 

for 


for  goods  fold  and  delivered,  brought  by  four 
partners,  plaintiffs,  three  of  whom  lived  in 
England,  and  the  other  in  Guernfey.  The  de* 
fendant,  who  lived  in  Cornwall^  fent  an  order 
for  fome  brandy  to  the  partner  living  in 
Guernjey,  which  he  direded  to  be  delivered 
toontfVood^  the  captain  of  a  fmuggling.vef- 
fel.  Sonne  of  it  was  delivered  at  Guernf^y 
other  part  of  it  at  Tea.  It  was  all  put,  by  the 
partner  at  Guern/ey,  into  half  ankers,  and 
ready  flung  for  the  purpofe  of  fmuggling: 
but  it  was  to  be  brought  into  England  at  the 
rifle  of  the  defendant.  The  contraft  was 
made,  and  the  goods  delivered^  without 
the  privity  or  pcrfonal  participation  of  the 
three  partners  refiding  in  England.  Two 
objections  were  made  at  the  trial  by  the  de- 
fendant's counfel;  ift.  That  PFood*s  hand- 
writing, acknowledging  the  receipt  of  the 
goods,  was  not  fufficient  to  charge  the  de- 
fendant, but  that  /if^Whimfelf  ought  to  h.:ve 
been  called :  but  as  it  was  edabliflied  that 
/FW  was  the  defendant's  agent  for  this  pur- 
pofe, the  goods  being  directed  to  be  delivered, 
to  him,  Mr.  Juftice  fuller  thought  that  any 
acknowledgement  under  his  hand  was  evi* 
dence  againft  his  principal,  as  much  as  if  it 
had  been  an  acknowledgement  in  the  hand- 
writing of  the  defendant  himfclf.     adly.  Ic 

Q^  wa? 
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was  objeftcd  that  the  plaintiffs  eoidd  not  rc- 
eovcr,  becaufe  it  appeared  by  their  own  fliew- 
ing,  that  the  goods  were  intended  to  be  fnnug- 
gled  into  England^  of  the  laws  of  which,  they, 
as  fubjefts  of  the  Crown  6f  Great  Britain^ 
were  bound  lo  take  notice,  and  that  one  of 
tliem  had  aftually  aflifted  in  the  very  adt  of 
fmuggling:  and  the  learned  Judge  being  of 
that  opinion,  nonfulted  the  plaintiffs.. 

Lawrence  Sejreant,  againft  the  rule,   was 
(lopped  by  the  Court. 

Cihbsy  contray  admitted  that  the  queftion 
muft  be  confidercd  as  if  all  the  plaintiffs  lived 
in  England^  but  contended  that  they  were  en- 
titled to  recover  the  value  of  the  goods,  be- 
caufe the  contraft  of  fale,  and  the  delivery  of 
the  goods,  were  completed  at  Guernfeyy  whcre^ 
fuch  a  contraft  was  not  illegal:  and  the 
goods  being  afterwards  fmugglcd  into  Eng- 
land will  not  defeat  the  plaintiff's  right,, 
which  accrued  on  the  delivery  of  them,  as 
they  were  not  concerned  in  the  fubfequent 
aft  of  fmuggling;  even  thongh  they  knew  at 
the  time  that  the  defendant  intended  it.  The 
cafe  oi Hohnan  v.  Johnjon^^  exprcfsly  decides 
this  point,  which  was  fully  difcuffcd  both  at 

the 
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the  bar  and  on  the  bench ;  and  that  cafe  has 
be6n  aftcd  upon  as  law  ever  fince.  Now 
that  cannot  be  diftinguiflied  from  the  prefent 
caic  upon  any  of  the  principles  on  which  it 
was  decided.  In  both,  the  contraft  was  com- 
pleted abroad,  and  the  vendor  knew  that  the 
goods  were  to  be  fmuggled  into  England^,, 
But  even  fuppofing  that  a  contraft  for  the 
fale  of  goods  was  made  in  Englandy  and  the 
delivery  of  the  goods  here ;  there  is  no  au- 
thority to  fliew  that  the  vendor  cannot  reco- 

> 

vcr  the  price,  on  account  of  any  illegal  ufe 

* 

which  the  yendee  may  afterwards  make  of 
them :  and  yet  innumerable  inftances  mud: 
have  occurred,  wherein  fuch  a  defence  might 
have  been  fet  up  in  point  of  faft.  If  the  fum 
which  the  vendor  was  to  receive  depended 
on  the  fubfequent  illegal  aft,  or  if  the  vendec^i 
by  his  contract,  were  obliged  to  make  an 
illegal  ufe  of  the  goods,  that  might  make  a 
difference.  But  here  the  contract  was  com- 
pleted before  any  illegal  ufe  was  made  of  the 
goods.     On  the  contrary  there  are  analogous 

^  It  ihoald  feexxii  from  the  manner  in  which  the  cafe  of 
Holman  v.  Jobnfin  is  reported,  that  one  of  the  plaintifFs 
wa»  a  fubjed  of  this  country,  though  refident  at  Dunkirk ; 
for  one  of  them  is  ftated  to  be  refident  at,  the  other  a 
fuaive  oi  Dunkirk i  but  no  di-efs  is  laid  on  that  circum^ 
dance. 
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.  eaffs  in  which  it  has  been  held,  that  the  osi- 
ginal  'contraft  is  not  afFcfted  by  the  fubfc- 
quent  life  made  of  rhe  thing  concraded  for^ 
if  it  be  optional  in  the  party  to  apply  it  after- 
wards to  what  purpofe  hepleafcs.  As  if  one 
lend  money  to  another  to  game  with,  al- 
though gaming  be  illegal,  yet  it  hath  been 
held  that  fuch  money  may  be  recovered  by 
the  lender,  although  it  be  lent  at  the  tim€  and 
place  of  play  <=.  For  the  ftatute  9  /Inn,  c.  14. 
/.  I.   only  annuls    the  Security ^  and  not  the 

conCraSt^ 

•I 

So  in  the  cafe  q(  Fetri^  v.  Hannay  f^  it  was 
objefled  thai,  as  the  plaintiff  knew  of  the  il- 
legality of  the  tranfadion,  they  ought  not  to 
recover;  but  the  Court  thought  that  did  not 
afFeft  the  contra6l>  with  refpedl  to  the  rights 
of  the  party  \vIio  advanced  the  money  by  the 
dl  reft  ion  of  the  defendant.  In  no  inftances 
have  objedions  of  this  fort  prevailed,  unlefi 
where  the  plaintiffs  were  thcmfeives  parties 
to  the  illegal  adt,  which  cannot  be  faid  to  be 
the  cafe  here ;  for  before  the  goods  were  at- 
tempted to  be  fmuggled  into  England ^  the 
contract  of  Tale  was  entirely  completed. 

c  Robinfon  v.  Bland^  2  Burr.  107 7. 
^  3  Term  Rfp.  418. 

Lord 


X-ord  Kcnyoit  Ch.  J. — If  the  decifion  -of 
this  cafe  had  the  leafl:  tendency  to  overturn 
that  o{  Ihhnan  v.  Johnjcn^  I  Ihould  certainly 
pa  life  a  little,  before  I  give  any  opinion, 
which  might  (hake  it.  But  I  wifli  to  leave 
the  authority  of  ihat  cafe  unqueftioned,  be- 
caufe  I  approve  of  it.  To  the  c2St  of  Robin-^ 
Jon  V.  Bland  I  alfo  give  my  aflenc  The  for-  " 
mcr  of  thofe  cafes  was  a  contraft  entered  into  ■ 
t>y  foreigners  bound  by  no  allegiance  to  this 
country:  and  the  latter  was  a  contraft  made 
in  Francs^  which,  being  warranted  both  by 
the  laws  of  that  country  and  this,  was  car- 
ried into  execution  here.  But  in  this  cafe  it 
is  adroitt-ed,  -and  the  plaintiflf's  couniel  was 
obliged  to  make  the  admiffion,  that  this  muft 
be  confidered  as  a  contraft  made  in  England. 
'B.ux  it  has  been  infifted  that  no  adjudged  cafe 
is  to  be  found,  in  which  it  has  been  deter- 
mined that  perfons,  (landing  in  the  fituation 
of  thefe  pjaintiffsj  (hall  not  recover.  But 
fimilar  cafes  have  frequently  occurred  at  Niji 
Prius ;  and  the  reafon  why  no  fulemn  deci- 
fions  are  to  be  met  with  on  the  fubjeft  is, 
bccaufe  the  Nifi  Prius  determinations  were 
thought  too  clear  to  be  qucftioned.  Where 
a  contraft  is  made  for  fmuggled  goods,  a 
party  cannot  come  into  a  Court  of  Juftice  to 
recover  ojn  it,     A  perfon  fuing  in  a  Court  of 

Q^  3  Law, 
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Law>  mud  difclofe  a  fair  tranfai^ion :  and  ic 
muft  not  appear,  from  his  own  fhewing  at  Icaftji 
that  he  has  infringed  the  laws  of  his  country. 
Now  here,  three  of  the  plaintiffs  lived  ia 
England;  and  it  is  clear  that  they  knew 
cither  perfonally,  or  (which  is  the  fame  )  by 
their  agent,  the  other  partner  living  at  Guern- 
Jiy,  that  the  contraft,  which  they  had  entered 
into,  was  made  in  direct  contravention  of  the 
laws  of  their  country;  for  the  goods  came 
under  more  than  fu(picious  circumftances, 
fince  they  were  fent  in  flings  and  half  ankers,- 
ready  for  fmuggling:  and  it  requires  much 
argument  to  convince  me  that  a  contraft 
thus  made  can  be  carried  into  execution  in 
England.  There  is  no  di£lum  in  favor  of 
the  plaintiff's  right  of  adion  j  and  the  whole 
firing  of  cafes  by  analogy  is  againft  it.  There- 
fore I  am  of  opinion  that  the  non-fuit  ought 
to  Hand. 

JJhhurJl  J. — I  form  my  opinion  on  this  cir- 
cumftance,  that  three  of  the  plaintiffs  lived 
in  England;  and  therefore  though  the  partner, 
with  whom  the  contraft  was  made,  lived 
abroad,  this  cafe  muft  be  confidered  in  the 
fame  light  as  if  alUhe  partners  lived  here.  It 
is  not  neceffary  to  determine  whether  a  per- 
fon  who  fells  goods  in  England^  which  are  af- 
terwards 
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tcrwards  to  be  applied  to  an  illegal  pnrpofe^ 
can  recover  the  price  of  them  here.  For  in  this 
-cafe'  the  goods  were  fold  and  delivered,  not 
in  England^  but  in  Guerafey^  and  packed  too 
in  fuch  a  manner  as  to  fliew  that  they  were 
intended  for  the  purpofe  of  fn^uggling.  The 
plaintiffs  were  agents  to  the  very  zdi  of  fmiig- 
glirtg;  "^tvtfarticipescrmmSi  and  therefore 
cannot  avail  thcmfclves  of  the  laws  of  this 
country  in  order  to  enforce  a  contradl  made 
in  direft  oppofition  to  thenru 

Bailer  J» — This  cafe  muft  be  confidered 
as  if  it  were  a  contradt  made  between  the 
.plaintiflFs  and  the  defendant,  all  rcGding  in 
this  country,  for  the  delivery  of  goods  in 
4jutrnfeyy  for  the  purpofe  of  fmuggling  them 
into  England.  And  I  ufe  the  latter  exprefllon, 
^ecaufe  it  is  clear,  from  the  manner  in  which 
they  were  packed  at  the  time  when;thcy  were 
delivered,  that  they  were  intended  tj  be  fmug- 
gled :  that  was  the  ad  of  the  plaintiffs.  And 
^I  cannot  fay  in  a  court  of  juftice  that  the 
plandffs,  fo  offending  againfl  the  law  of  the 
land,  fhall  be  permitted  to  recover  on  fuch  a 
<oxiixtdi4  None  of  the  cafes  cited  apply  to 
^he  prcfent.  That  of  Holman  v.  Jchnfon 
went  on  the  ground  of  the  plaintiffs  being 
foreigciers,  which  materially  diftinguiflies  it 
from  thisi  becaufe  the  fubjeds  of  one  coun- 
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try  refiding  there  are  not  bound  to  take  no^ 
tice  of  the  revenue  laws  of  any  other.  That 
maxim  hath  been  long  fince  adopted  here, 
and  recognized  by  Lord  Mansfield  in  Holman 
V,  Jobnjon.  But  this  is  the  cafe  of  one  the 
king's  fubjefts  making  a  contrail  direftly 
againft  the  ftatute  laws  of  this  country.  Nei- 
ther has  the  cafe  of  Petrie  v.  Hannay  any  re- 
lation to  the  prefent :  here  the  contradt  on 
v/hich  the  adion  is  founded  is  illegal  \  which 
was  not  fo  there.  And  in  order  to  make  this 
cafe  like  that,  it  is  neceffary  to  fhcw,  that 
thefe  plaintiffs  were  not  concerned  in  the  ori^ 
ginal  tranfaftion,  but  afterwards  paid  money 
for  the  ufe  of  the  defendant,  which  they  wifhed 
to  recover  back  j  for  there  the  money  was 
paid  to  a  perfon,  who  was  not  a  partner  in 
the  ordinal  tranfadion  j  and  the  a&ion  was 
founded  on  the  fubfequent  contraft,  and  not 
on  the  flock-jobbing  tranfa£lion. 

Grojfe  J.  of  the  fame  opinion, 

Mr.  J.  Buller  then  faid,  that  another  ob- 
je£lion  had  been  made  at  the  triaJ,  that  the 
plaintiffs  ought  not  to  be  nonrfuited,  and  that 
it  fhould  have  been  left  to  the  jury  to  confi- 
dcr  whether  the  plaintiffs  knew  the  goods 
wtre  to  be  fmuggled ;  but  that  he  had  been 

of 
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of  opinion  that,  as  the  counfel  on  both  fides 
had  fully  argued  the  queftion  of  law  on  the 
adnnlflionof  fads,  the  plaintiffs  ought  not  to  be 
at  liberty  to  go  to  the  jury  on  the  fame  fa&s, 
when  they  found  his  opinion  againft  rhcm  in 
point  of  law  J  to  which  the  Court  affcnted. 

,  Rule  difcharged. 

But  if  two  pcr{ons  jointly  engage  in  a  ftock- 
jobbing  tranfaftion,  and  incur  lofles,  and  cm- 
ploy  a  broker  to  pay  the  differences,  and  one 
of  them  repay  the  broker  with  the  privity 
and  confenc  of  the  other  the  whole  fum,  he 
may  recover  a  moiety  from  that  other  in  an 
adion  for  money  paid  to  his  ufe,  notwith- 
Handing  the  7  Geo^  2.  c.  8.  Thus  in  the  cafe 
ofPetrie  v.  HannayZ^  which  was  cited  in  the 
foregoing,  and  is  reported  as  follows;  viz. 

In  the  year  1773  the  teftator,  Sadlier^  Pe- 
trie,  and  the  defendant,  were  engaged  toge- 
ther in  (lock  fpeculations  on  their  joint  ac- 
count to  a  confiderable  amount,  the  whole  of 
which  were  illegal,  except  a  transfer  of*a  fum 
of  TO,ooo  A  Having  incurred  fcveral  lofles, 
on  the-  8ih  of  January  1774  they  came  to  a 
fettlement  with  Pcrtis  their  broker,  who  had 
paid  all  the  differences.     And  on  that  occa- 

fion 
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fion  Keehle  repaid  to  Portis  the  whole  fum 
\7hich  had  been  fo  advanced  by  him,  except 
8 1 1  /.  which  was  part  of  the  defendant's  (hare 
of  the  loffcs,  and  for  which  Kethle  drew  a  bill 
on  hinfi  in  favour  of  Perils,  which  the  dc- 
fendant  accepted.  This  bill  not  being  paid 
by  the  defendant  when  it  became  due,  Portis 
brought  an  aftion  thereon,  after  KeebU's  death, 
againll  the  prefent  plaintiffs  his  executors, 
and  recovered  the  amount,  no  defence  being 
fet  up  on  account  of  the  illegality  of  the  tranf-* 
a£lioh.  ^.2^4  p^rt  of  the  fum  for  which  the 
defendant  had  given  his-  acceptance,  was  his 
Ihare  of  the  lofs  arifing  from  the  real  transfer 
of  the  io,ooo/.  The  prcfent  a6tion  was 
brought  to  reimburie  the  plaintiffs  the  fum 
j^covcrcd  againft  them  by  Portis,  and  the 
declaration  was  for  money  paid  by  the  plain- 
tiffs to  the  defendant's  ufe ;  upon  which  tiiey 
obtained  a  verdi<5l  for  the  whole  demand,  at 
the  Sittings  after  h&EaJierTcrmy  at  GuildbaU,, 
before  Lord  Kenyon.  A  rule  Was  obtained 
laft  term  to  fhew  caufe  why  the  verdid  (bouM 
not  be  let  afide  in  ioto,  or  at  leaft  be  reduced 
to  the  fum  of  264  /. 

Bearcrofi,  Mingay,  and  Rujill,  now  (hewed 
caufe )  contending  that  this  cafe  did  not  fail 
within  the  ftatute  7  Geo.  II.  c,  8.  for  prevent- 
ing 
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ing  ftock-jobbing,  as  this  was  not  an  aflion 
to  recover  any  money  "  for  the  compound- 
"  ing,  fatisfying,  or  making  up,  any  dif- 
*^  ferencc  for  the  not  delivering,  transferring, 
"  having,  or  receiving  any  flock,  i^c.  or 
*'  for  the  not  performing  any  contra6t  or 
"  agreement  fo  ftipulated  to  be  performed, 
**  Cfff."  but  it  was  to  recover  money  which 
had  been  paid  to  Portis  under  the  authority 
of  the  defendant,  and  for  which  he  was  an«- 
fwerable,  whatever  might  have  been  the 
queftion  as  between  Portis  and  him. 

And  they  relied  upon  the  cafe  of  Faikney 
V.  ReymuSi  and  another  b,  where  to  an  adion 
of  debt  on  a  bond  the  defendant  pleaded  the 
aft  of  the  7  Geo.  II.  c.  8.  that  the  plaintiff 
and  Ricbardfon  were  jointly  concerned  in  cer- 
tain contrafts  contrary  to  that  (latute;  that 
the  plaintiff  voluntarily  paid  the  differences; 
and  that  the  bond  was  given  by  the  defend- 
ants for  fecuring  to  the  plaintiff  Rubartlfon's 
proportion  of  that  lofs ;  and  on  demurrer  the 
Court  were  clearly  of  opinion  that  the  plain- 
tiff was  entitled  to  recover  the  amount  which 
be  had  paid  under  the  fpecial  authority  of 
Ricbardfon,  though  for  an  illegal  purpofe. 
The  principle  of  that  cafe  fully  extends  to 
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the  prefentj  and  indeed  the  pUintifFs  are  one 
remove  farther  from  the  illegal  tranfaftion, 
for  not  only  the  plaintiffs  were  authorifed  by 
the  defendant  to  pay  this  money  to  Portis^ 
but  Portis  himfelf  had  been  aurhorifcd  be- 
fore by  the  defendant  to  pay  it  to  thofe  per- 
fons  between  whom  and  the  defendant  the 
illegal  contra(^  was  entered  into.  At. all 
events,  the  plaintiffs  are  entitled  to. the  264/. 
even  if  they  are  precluded  from  recovering 
the  reft;  as  that  part  of  the  demand  ftands 
perfeftly  clear  from  any  objeftion  arifing  un- 
der the  ad):. 
•  » 

Erjkine  and  PFocil,  in  fupport  of  th©^  rule, 
infifted  that  the  whole  tranfaftion  was  iJli?gal> 
^and  came  within  the  fpirit  of  the   7  Geo.  2» 
and  that  even  the  264/.   making  a  part  of» 
the  illegal  tranfatlion,  was  fo  involved  there- 
in j  that  it  could  not  be  diftinguilhed  from  thp 
reft,  fo  as  to  form  a  feparate  confideration, 
buc  was  part  of  the  colour  ufed  in  carrying  on 
the  general  fcbeme  of  fpeculation.     It  is  to 
be  obferyed  that  Petrie^  Keehle^  and  Hannayg , 
were  partners  in  this  illegal  tranfaflion  ^  they 
-wcxe  M  parfkipes  criminis  y  and  it  has  been  . 
frequently  determined,  that  one  partner  can- . 
not  call  upon  another  for  his  contribution  to 
a  lofs  arifing  out  of  .a  matter  prohibited,  by 

law  1 
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law';  forthou'gh  the  a<5t  of  Parliament  does 
not  fay  iri  dittO:  terms  that  the  feciirity  fhall 
be  void  i  yet  when  the  confidcration  of  the 
fccurity  is  inquired  into,  if  it  appear  to  have 

been  given  in  oppofition  to  the  fpirit  o(  the 
aft,  'the  court  is  bound  to  declare  it  void. 
Othei-wife  if  a  party  could  recover  in  this  cir- 
cuitous manner,  by  paying  the  whole  of  the 
fum  in  the  firft  inftance,  the  ftatutc  would  be 
altogether  defeated.  Suppofe  -/f.  and  B.  in 
partnerfhip  contraft  for  fmuggled  goods,  and 
ji.  pays  the  whole,  and  B.  gives  him  his  note 
for  his  proportion,  it  was  never  pretended 
that  j4.  could  recover  on  fuch  note  from  B. 
So  here,  if  Keei^le  had  brought  the  aftion  on 
the  bill  of  exchange  againft  the  defendant,  it 
would  have  been  a  good  plea  for  the  latter, 
that  he  and  the  plaintiff  had  been  partners  in 
a  ftocfc-jobbing  tranfaftion,  in  which  a  lofs 
had  happened,  and  that  the  bill  was  given  for 
the  defendant's  proportion  of  that  lofs  j  and 
whatever  would  have  been  a  good  plea  in  fuch 
an  aftion,  is  ian  ample  defence  now.  As  to 
the  cafe  of  Faiknsy  v.  Reynous^  it  is  very  di- 
ftlnguilhable  from  the  prcfent :  that  came  on 
upon  demurrer  j  and  as  the  court  could  not 
look  at  any  thing  out  of  the  record,  and  fuf- 
ficient  was  hot  ftated  in  the  plea  to  (hew  the 
illegality  of  the  tranfaftion,  this  queftion  did 

not 
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not  fairly  arife.  The  plea  in  that  cafe  did 
not  date  that  there  had  been  a  previous  co- 
partnerfliip  iDetween  the  plaintiff  and  the  de- 
1  fendants,  to  (hare  in  the  profit  and  lofs  of  the 
illegal  tranfaftion ;  the  defendant  Reynous  was 
a  mere  ftranger :  but  this  is  a  fecurity  given 
by  the  defendant  to  the  very  perfon  with 
whom  he  had  contrac5led  in  violation  of  the 
laws  of  his  countrv.  '  From  the  whole  of  thac 
cafe  it  appears  that  the  decifion  turned  on 
the  infufficiency  of  the  plea,  rather  than  on 
the  legality  of  the  tranfadlion  ;  and  fufEcient 
appears  to  fiiew  that  the  Court  would  have 
extended  the  ftatute  to  a  cafe  like  the  prcfent, 
if  it  had  been  fo  dated  on  the  record.  It  is 
further  to  be  obferved,  that  at  the  time  when 
this  bill  was  accepted  by  the  defendants,  no 
money  had  been  paid  by  Keebk  for  this  ex- 
prcfs  fum  to  P'orttsi  and  it  was  no  more  than 
a  mean  of  the  defendant's  paying  Portis^  in 
whofe  favour  it  was  drawn,  that  fum,  on  ac- 
count of  the  very  differences  prohibited  to  be 
recovered  by  the  aft.  If  fo,  no  fubfequent 
tranfaftion  to  which  the  defendant  was  not  a 
party,  can  vary  the  cafe  as  to  him.  Wirh  re- 
gard to  the  fum  of  264  /.  that  is  fo  involved 
in  the  illegal  tranfaftion,  that  it  cannot  be  fe- 
parated  from  it :  it  was  a  mere  temporary 
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expedient,  auxiliary  to   the  general  ftock- 
jobbing  fcbeme. 

Lord  Kenyon  Ch.  J. — As  to  the  laft  point 
made  in  the  argument,  relative  to  the  264/, 
I  have  no  doubt  whatever.  It  appeared  to 
be  a  fair  tranfadion^  the  (lock  was  aftuaUy 
purchafed,  and  the  transfer  of  it  was  made : 
none  of  the  provifions  of  the  aft  were  there- 
by infringed  ^  and  it  is  too  much  to  fay  that, 
becaufe  it  was  accompanied  by  other  tranf- 
aftions  at  the  fame  time>  which  were  invalid, 
this  ihall  not  be  binding.  But,  on  the  prin« 
cipal,  I  have  not  formed  fp  decifive  an  opt-> 
nion  but  that  I  may  be  open  to  conviftioa 
hereafter :  at  prefent  I  can  only  fay  that  I 
have  not  heard  any  argument  to  convince 
me  that  the  plaintiff's  demand  can  be  en- 
forced. The  great  difficulty  is  to  diftinguilh 
this  cafe  from  that  oi  Faikney  v.  Reynous-,  but 
that  does  not  at  prefent  appear  to  me  to  con- 
clude this  queftion*  That  was  an  aftion  on  a 
bond  i  and  the  whole  argument  at  the  bar,  and 
the  decifion  of  the  Cqurt,.  proceeded  on  the 
ground  that  they  could  not  take  into  confi* 
deration  matter  which  was.  not  prpperly  in- 
troduced by  the  plea.  And ,  they  thought, 
that  as  nothing  illegal,  as  between  tbofe  par- 
ties, was  difdofcd  on  the  record,  the  pay- 
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mcnt  of  the  money  could  not  be  refifted. 
But  this  is  not  the  cafe  of  a  bond.  And  if 
we  confider  this  cafe  a  priori  on 'the  ground 
of  policy,  and  recolleft  the  infinite  mifchiefs 
brought  on  individuals  by  means  of  ftock- 
jobbing,  which  this  adt  was  intended  to  pre- 
vent, it  is  very  much  to  be  wifhed  that  the 
icmedies  offered  by  the  Legiflature  fiiould' 
extend  to  the  whole  mifchief  Now  I  do 
Bot  fee  how  that  can  be  done  fo  effeftually  as 
by  faying  that  no  perfon,  who  is  concerned 
in  fuch  a  tranfaftion,  fhall  recover  any  de- 
mand arifing  out  of  it  in  a  Court  of  Law. 
The  firft  aAion,  which  was  brought  againlt 
thefe  plaintiffs,  was  on  a  bill  of  exchange, 
which  had  been  accepted  by  the  defendant  on 
account  of  the  lofles:  Now  it  is  clear  that 
that  aftion  did  not  merge  the  original  de- 
mand, and  the  whole  tranfaftion  may  ftiil  be 
brought  before  the  Court.  And  if  it  appear 
to  the  Court  that  a  bill  of  exchange  is  given 
without  any  confideration,  it  is  nudum  paffum 
ex  quo  non  oritur  aifio;  or  if  for  an  illegal 
confideration,  the  whole  matter  may  be  exa- 
miiied.  But  in  the  cafe  of  a  bond,  the  con- 
fideration cannot  always  be  gone  into;  as  in 
the  inftance  of  a  voluntary  bond.  In  this 
cafe  the  teftator  and  the  defendant  were  part- 
Btrs  in  an  illegal  tranfaftion,  in  which  Porfis 

the 
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ihe  broker  afted  as  agent,  knowing  it  to  be 
contrary  to  law,  fincc  every  man  is  bound  to 
lake  notice  of  public  laws.  Now  it,  is  a  rule 
that  thofe,  who  come  into  a  Court  pf  Juftice 
to  feek  redrefs,  muft  come  with  clean  hands^ 
and  mud  difclofe  a  tranfadion  warranted  by 
law^  And  I  cannot  dillinguifh  this  cafe  from 
that  of  fmuggling,  put  at  the  bar,,  where  if 
one  of  two  parties  advance  money  in  a  fmug^ 
gling  traiifaAion,  he  cannot  recover  his  pro^ 
portion  of  it  againft  his  partner^  betaufe  the 
tranfaftion  is  prohibited  1  and  yet  fmuggling 
Is  not  malum  in/e,  as  contradiftinguifiied  from 
malum  prohibitum.  If  this  tranfa£tion  had 
been  difdofed  in  the  former  aftion,  Portis 
could  not  have  recovered  t  now  fuppofing 
the  bill  of  e)tchange  puts  the  plaintiffs  in  his 
fituation,  they  are  not  affifted  by  it;  or  con- 
fidering  them  on  the  other  hand  ftand[ing  in 
their  own  fituation,  unconnected  with  Portis^ 
they  then  appear  as  partners  in  a  matter  pro- 
hibited by  the  laws  of  the  country,  atid  can-^ 
Hot  therefore  have  recourfe  to  thofe  laws  to 
enforce  their  contradk.  Btit  at  prefent  I 
fpeak  with  great  diffidence;  and  I  fhall  be 
glad  to  corrcft  this  opinion,  if  oh  re-confidcr- 
ation  I  find  I  am  mifl;aken.  I  wi(h  however 
to  have  it  underftood  that  I  do  not  mean  to 
difturb  the  cafe  of  Faikney  v.  Reynous  5  there 
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tbe  Court  did  not  think  themfelvcs  war- 
ranted  in  faying  that  fafficicnt  was  difclofctf 
on  the  record  to  bring  ttic  cafe  within  the 
ftatutc:  but  Here  the  who^e  tranfa<5Hon  may 
be  enquired  into,  which,  on  examinarion,  iy 
I  think  prohibited  by  that  aft. 

jijhhurji  J. — Whatever  my  opinion  might 
Have  been,  if  this  had  been  res  Integra^  \ 
think  that  this  cafe  muft  be  governed  by 
that  of  FaiUmy  v.  Reynous.  And  if  we  were 
to  determine  that  the  plaintiffs  are  not  en- 
thled  to  lecovcr  in  this  action,  we  mu<t 
overturn  the  authority  of  that  cafe.  The 
J  Court  did  nor  proceed  in  that  cafe  on  the 
ground  that  it  was  an  aftion  on  the  bond,, 
and  that  the  defendants  were  not  at  libe;-ty  to- 
go  into  the  confideration  of  itj  for  they  per- 
mitted a  difcuflion  of  the  fafts  dated  in  the 
plea,  and  they  argued  from  them  :  but  they 
faid,  that  even  admitting  them  to  be  true^ 
ftill  it  was  no  defence  to  the  adion;  and 
Lord  Mansfield  and  the  whole  Court  pro- 
ctedcd  on  the  ground,  that  as  it  was  not  ma^ 
hm  in  Je^  but  onhr  malum  prohibitum  i  and 
as  the  plaintiff  was  not  concerned  in  the  ufe 
which  the  other  made  of  the  money,  it  was- 
a  fair  and  honeft  tranfaflion  as  between  thofc- 
parties.  Jvow  as  the  Court  in  that  cafe  en- 
tered- 
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tcred  into  the  merits  difclofed  by  the  plea, 

1  fee  no  difference  between  that  cafe  and  the 

I- 

prcfcnt.  And  here  one  of  the  parties  (the 
teftator)}  engaged  in  the  tranfaftion>  paid 
money  to  the  ufe  of  the  defendant,  which  was 
done  by  paying  a  bill,  which  had  been  drawn 
by  the  fornmer,  and  accepted,  though  not 
paid,  by  the  latter:  Now  ihat  acceptance 
was  an  admiflibn  on  his  part  that  the  other 
afted  with  his  confent  and  privity.  It  is  the 
fame  as  if  the  teftator  had  originally  paid  this 
money  to  the  defendant's  ufe,  with  his  pri^* 
vity  and  at  his  requeft.  And  if  he  had  made 
fuch  a  payment,  it  being  only  malum  prohibit 
tum^  and  not  malum  in  Je^  and  the  defendant 
being  bound  in  honor  and  confcience  to  re« 
pay  him,  I  think  the  plaintiffs  would  have 
been  entitled  to  recover. 

,Butter  J. — With  refpeft  to  the  fum  of 
264/.  that  point  is  too  clear  to  admit  of  any 
doubt.  But  in  order  to  confider  the  great 
queftion  in  the  cafe,  whether  the  plaintiffs 
are  entitled  to  recover  the  large  fum  under 
the  circumftances  which  are  difclofed,  it  is 
necefTary  to  trace  this  tranfa£tion  to  its  ori- 
gin. For  it  very  much  depends  on  the  light 
in  which  this  queftion  muft  have  been  con- 
fidcred,  if  Portis  had  been  the  plaintiff;     Al- 
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riipugh  much  evidence  was  given  at  the  tfial 
of  the  diflTerent  tranlaftions  between  thefe: 
parties  as  far  back  as.  the  year  1773,  I  thinfc 
ftilEcient  is  ftated  to  warrant  the  Court  h> 
drawing  this  inference,  that  the  defendant 
confented  and  requeftcd  Portis  to  pay  the 
differences  in  the  ftocks.  Ahd  here  I  agrec^ 
that,  in  the  cafe  of  an  illegal  tranfaftion,  if 
one  perfon  pay  money  for  another  without, 
an  exprefs  authority,  he  cannot  recover  itf 
back.  For  there  is  a  wide  difference  between? 
the  cafes  of  partners  engaged  in  legal  and  il* 
legal  contrads ;  in  the  former,  if  one  of  the 
partners  pay  the  whple  of  a  partnerfliip  debt 
without  any  exprefs  promife  from  the  other^i 
the  law  gives  him  a  right  to  recover  it  bade 
in  an  adion  for  money  paid  to  the  ufe  of  thati' 
other  partner,  and  it  proceeds  on  this  ground^ 
that  both  are  liable  to  pay*  But  in  the  cafe 
of  illegal  contrads,  as  they  are  not  bound  to 
pay,  one  of  them  cannot  acquire  a  right  of 
action  again  ft  the  other  by  paying  the  whole 
^without  his  confenti  in  fuch  cafes  it  is  necef- 
fary  to  hav«  the  confefit  and  diredion  of  that 
other.  The  qtieftion  therefore  here  is,  whe- 
ther the  Court  cannot  infer  from  the  evt- 
dente  that  the  money  was  paid  with  the 
knowledge,  eonfent,  and  authority  of  the  dc- 
Tendant;  and  I  am  of  opinion  that  the  Court 
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ajc  Ijound  to  draw  that  concluficm.     It  ap- 
pears  that  the  defendant  was  apprifed  of  thefe 
^ranfadkions  from  tinie  to  timci  and  when 
the  accounts  were  fettled  he  made  no  objec- 
tion, but  agreed  ito  pay  Ijis  proportion  of  the 
lofs,  and  accepted  a  bill  drawn  on  him  by 
Keelfle  in  favour  of  Portts,    How  then  would 
the  cafe  have  flood,  if  Portis  had   been  the* 
plaintiff?  And  here  I  agree  with  my  brother 
jljbburft^  that,  as  Portis  paid  the  money  with 
the  confent  of  the  defendant,  he  would  be  en- 
d^ded  M>  recover  it  back  again,  unlefs  the  de- 
termination of  Faikney  v.  Reynous  be  not  law. 
"Some  light  may  perhaps  be  thrown  on  that  ' 
<afc,  from  confidering  the  time  when  it  was 
argued :  it  came  before  -the  court  in  £•  7  G. 
.  3.  jtift  at  the  time  when  the  queftion  in  plead- 
ing^ whether  a  defendant  could  aver  any  thing 
Jebors  the  condition  of  the  bond,  had  under- 
.-gone   much   difcufiion  in   IVeJiminJier'HalL 
The  cafe  of  Dtnvning  v.  Chapman  had.  been 
then  argued  in  the  Court  of  Common  Pleas; 
t)ut  I  do  not  know  whether  it  had  been  de- 
cided ii  I  rather  think  it  was  then    under 
<:onfideration  ;  for  if  it  had  Keen  determined, 
probably  fome  notice  would  have  been  taken 
of  it  in  the  cafe  of  Faikney  v.  Reynoiis.-    But 
in  later  times  it  has  been  confidcrcd,  and  is 
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now  fullv  fettled,  that  matter  dehors  the  bond 
may  be  pleaded.     And  it  would  be  highly 
inconvenient  if  it  were  othcrwife :  for  no  pcr- 
fon  who  is  engaging  in  an  illegal  tranfaftion 
would  be  fo  abfurd  as  to  ftate  the  illegality 
of  it  on  the  bond  itfelf.     It  is  obfervable 
that,  in  arguing  Faikney  v.  Reynous^  fVallace 
relied  on  the  point  that  the  part)  could  not 
aver  any  thing  dehors  the  bond ;  to  fupport 
which  he  cited  a  paflfage  from  Ney  72.  but 
that  book  has  always  been  conlidered  as  a 
bad  authority.     But  Lord  Mansfield  was  fi* 
lent  on  the  queftion  of  pleading  1  perhaps 
becaufe  the  other  cafe  was  then  depending  ia 
the  Common  Pleas  i  and  he  gave  bis  opinion 
on  the  general  ground,  that  if  one  perfon  ap- 
ply to  another  to  pay  his  debt  (whether  con« 
traded  on  the  fcore  of  ufury,  or  for  any  other 
purpofe,  it  makes  no  difference),  he  is  enti- 
tled to  recover  it  back  again.    And  he  did 
not  feem  to  confider  that  there  was  any 
diftinftion,  whether  the  del^t  arofe  on  a  bond 
or  other  fecurity.    The  three  other  Judgeai 
alfo  concurred  s  and  faid,  '^  that  it  remained 
a  good  bond  on  the  face  of  it,  till  the 
obligor  (hewed  that  it  was  bad/'     So  that 
the  conclufion  drawn  by  them  is,  that  the 
tranfaftion  as  difclofed  by  the  plea,  did  not 
make  it  illegal  as  between  chofe  parties. 

There* 
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Therefore  T  think  that  this  cafe  is  governed 
3>y  that  of  Faikuey  v.  Reyncui. 

Grofs  J.— I  agree  clearly,  as  to  the  fmaller 
ium,  that  the  plaintiffs  are  entitled  to  recover. 
As  to  the  other  point,  I  have  had  fome  diffi- 
culty in  forming  my  opinion.  On  the  part 
of  the  defendant,  there  is  neither  honour  or 
iionefty  in  the  defence ;  and  the  plaintiffs 
ought  to  recover  as  much  as  the  law  can  giv^ 
xhem,  without  interfering  with  one  of  the 
xnolt  .politic  and  beneficial  ilatutes  that  was 
4:vcr  paffcd.  But  if  we  fee  clearly  that  the 
plaintiffs  are  fo  involved  in  the  illegal  cranfac- 
ciofl,  that  it  was  intended  that  the  (latute 
ihould  extend  to  them,  they  cannot  recover. 
However  .k  is  to  be  confidered  that  this  adion 
is  not  founded  on  a  promife  arifing  by  impli** 
cation  of  law  out/of  the  illegal  tranfadtion, 
but  from  an  exprefs  one  made  fubfequently, 
and  which  the  defendant-was  under  no  necef- 
(ity  of  making :  And  I  agree  in  the  diftindion 
which  my  brother  Buller  has  made  between 
promKes  founded  on  illegal  and  legal  con- 
trails. And  although  I  have  entertained 
doubts  on  this  queftion,  1  cannot  diftinguilh 
this  cafe  from  that  of  Faikney  v.  Reynous; 
iipon  which  I  give  my  judgment. 

Rule  difcharged. 
R  4  T^iis 
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This  t  was  an  a^ion  of  debt  upon  a  bond. 
The  defendants  prayed  oyer  of  the  condition  a 
Md  then  pleaded  the  a<5b  of  Parliament  of  7' 
Ceo.  11.  c.  8.  (  "  An  adl  to  preveiK  the  in- 
"  famous  pra£lice  of  ftock-jobbing  /' )  anci 
that  the  plaintiff  and  Ri^bnrdfon  were  jointly 
concerned  in  certain  contrafts,  &c.     That 
the  plaintiff,  contrary  to  the  ftatute,  volunta- 
rily gave  to  divers  perfons  large  fums  of. mo- 
ney, &c.  amounting  to  the  fum  of  30CO  /•  for  . 
compounding  and  making  up  difierences  for 
the  not  delivering  ftock,  &c.  and  for  not 
performing  contrafts,   &c.  *•  (following  the 
words  of  the  a£fc  of  Parliament :)  and  that 
this  bond  was  given  by  the  defendants  to  the  ' 
plaintiff  for  fecuring  the  re-fayment  of  1500/. 
(being  the  moiety  of  the  faid  fum  of  3000/.) 
to  the  plaintiff,  by  the  faid  Rtcbardfiin.     To 
this  plea  the  plaintiff  deniurred  i  and  the  de- . 
fendant  joined  in  demurrer. 


Mn  Wallace^  for  the  plaintiff,  argued  that 
this  plea  was  a  bad  ooe,  and  no  defence  againft 
this  bond.  The  defendant  infifts,  that  the 
bond  is  void^  as  being  entered  in^o  for  fe- 
curing the  re -payment  of  mon^y  paid  illegaU 
iy,  and  contrary  to  this  aft  of  Parliament. 
The  queftion  arifes  upon  /.  5.  of  that  a&. 
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which  is  calculated  for  preventing  the  com- 
pounding or  making  up  differences  for  flocks 
or  other  public  fecuriciesj  without  fpecially 
^  executing  the  contract,  and  aftually  deliver- 

I.  ing  the  ftock,  &c.     The  offence  cpnftituted  . 

by  this  aft,  is  the  compounding  differences,* 
I  inftead  of  a£bual  performance  of  the  contract : 

ij  and  a  penalty  or  forfeiture^,  of  ico/.  is  in* 

flifted  upon  the  offender.  But  this  bond  is 
not  within  the  claufe.  It  is,  at  moft,  a  vo- 
luntary bond,  given  for  reirnburfing  the  plain- 
tiff^ the  moiety  of  a  fum  of  money  which  the 
plaintiff"  had  paid  on  account  of  Ricbardjon 
and  himfelf.  It  is  for  the  payment  of  money 
only.  No  illegal  confideration  appears  upon 
xhtface  of  it :  and  nothing  dehors  can  be  re-» 
ceived.  The  matter  objected  by  the  defen- 
dant cannot  be  received  by  the  court,  as  i»- 
validating  the  bond-,  becaufe it  ^cither  appears 
upon  the  hecord,  nor  is  in  itfelf  criminal  at 
common  law :  and  the  ftatute  not  having  de- 
clared fuch  a  bond  void,  the  court-  ivill  noc 
attend  to  this  averment,  becaufe  this  was  not 
an  offence  till  this  a£):  of  Parliament  made  ic 
one.  Noy  72.  Gregory  v.  Olden.  In  debt 
upon  ah  obligation,  it  was  faid,  "  that  it  was 
"  made  upon  a  fimoniacal  coatraftj  and  fo 
*'  it  was  for  fimony."  All  that  was  averred 
to  be  matter  dehor Sy  and  noi  appeared  with- 


I 
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in  the  de<rd.  And  for  that,  the  plaintiff  had 
judgment:  for,  no fuch  averment  is  given  by 
the  ftatute.  Mr.  Ccx^  contra,  on  behalf  of  the 
defendant,  argued,  that  the  money  was  paid 
by  Faikney  the  pliintiff,  contrary  to  law  :  and 
this  bond  given  to  fccure  the  re-payment  of 
half  of  it  CO  him,  was  in  its  nature  void. 

\i  Faikney y  inftead  of />^j^/«j  the  3000/.  had 
only  given  a  bond  for  that  fum  to  thofe  he  ha4 
contracted  with,  fuch  bond  would  have  be^a 
void.     And  this  bond  for  fecuring  to  Faikney ^ 
the  re-payment  of  Richard/on' s   half  of  thajt 
funo^  was  (as  Mr.  Cox  argued)  tantamount  to 
it,  and  equally  void.     And  he  compared  this 
bond  given  to  Faikney^  for  a  re-payment  of 
money  illegally  paid  by  him,  to  the  cafe  of  a 
bond  given  by  a  third  perfon  for  re-payment 
of  money  given  to  compound  a  felony.     He 
obfcrved,  that  by  the  firft  fcftipn  of  this  aft, 
Faikney  might  recover  back  the  whole  3000/. 
from  the  perfons  to  whom  he  had  paid  it :  in 
which  ?yent,  he  would  even  be  a  gainer  of 
1500/.  if  he  could  alfo  recover  fo  much  up- 
on  the  prcfent  bond,  and  thereby  be  twice 
paid.     If  two  partners  in  fmuggling  fhould 
be  to  pay  money  upon  an  illegal  confidera- 
tion  ;  and  one  of  them  (hould  pay  the  whole, . 
and  take  a  bond  from  the  other  for  half; 

fuch 


fuch  bond  he  laid,  would  be  void.  Sojfthc 
money  fecured  by  the  bond  was  advanced  and 
paid  in  any  crinninal  cranfadion.  And  he 
mentioned  a  cafe  in  the  Exchequer,  a  few 
years  ago,  where  the  court  would  not  relieve, 
in  a  contraft  between  two  highwaymen  :  for 
the  whole  tranfadlion  was  founded  on  a  cri- 
minal offence.  So  here,  Faikney  and  Richard-' 
Jon  were  partners  in  all  thefe  contrafls :  and 
both  partners  were  culpable.  Faikney  was 
the  principal:  Richard/on^  only  a  partner. 
The  plaintiff  (Faikney)  was  not  an  ihnoccnt 
perfon,  but  principally  criminal,  and  the  ac- 
tual offender.  This  is  a  mere  evafion  o^the 
acl,  and  would  render  it  quite  nugatory.  It 
is  totally  at  an  end,  if  this  bond  is  not  void : 
for,  the  money  would,  or  at  leaft  might,  al- 
ways be  paid  in  this  method,  if  this  method 
ihould  now  be  allowed.  As  it  was  a  matter 
of  great  confequence,  he  therefore  hoped  for 
another  argument ;  and  faid  he  had  not  had 
fufEcient  time  to  prepare  an  argument  in 
fupport  of  the  demurrer. 

Mr.  Wallace^  in  reply.— The  imaginary 
bonds  which  Mr.  Cox  has  fuppofcd,  would 
not  be  void.  However,  this  bond  can,  at  the 
utmoft,  be  no  more  than  a  bond  without  a 
legal  confideration  to  fupport  it.     But  if  it 

were 
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wcrc.fo,,  it  would  be  np^ipore  than  a  volunta- 
ry bond ;  and  would  be  good  between  the 
parties.  This  money  can  never  be  recovered 
twice.  For,  the  firft  fedlion  of  this  aft  gives 
no  fuch  recovery  to  the  plaintiff,  as  Mr,  Cox 
has  furmifcd:  it  is  confined  to  the  particular 
cafes*  therein  fpecified,  viz.  putts,  rcfufals, 
and  wagers. 

Lord  Mansfield  was  clear  that  the  matter 
contained  in  this  plea  is  no  defence  again!!  the 
aftion  brought  upon  this  bond.  The  offence 
relied  upon  as  furnifhing  a  ground  of  defence 
againft  being  liable  to  pay  it,  \^not  malum  in 
fe :  it  is  only  prohibited  by  this  ail  of  Parlia- 
ment. He  mentioned  a  cafe  of  one  Hales,  a 
broker,  (before  himfelf  at  Nijj  Prius  at  Quild- 
hall),  where  a  refcounter  contraft,  prohibited 
under  a  penalty  fay  the  ftock -jobbing  aft  7  G. 
a.  c,  8.  was  held  to  be  void ;  and  that  the 
plaintiff  could  not  recover  ^thereupon.  But 
here,  one  of  thcfe  two  perfons  had  paid  mo- 
ney for  the  other,  and  upon  his  account;  and 
he  gives  him  his  bond  to  fecure  the  re-payment 
of  it.  7bis  is  not  prohibited.  He  is  not 
concerned  in  the  ufe  which  the  other  makes 
of  the  money  :  he  may  apply  it  as  he  thinks 
proper.  >  But,  certainly,  this  is  a  'fair,  honefl: 
tranfaftion  between  tbefe  iwo^    if  money  be 

lent 


lent  in  order  to  pay  a  play -debt  j  (fuppofing 
the  lender  not  to  have  been  prefent  at  the 
time  and  place  of  the  play) ;  of  in  order  to 
pay  off  an  uJurUus  contraft,  or  even  to  lend 
out  money  upon  ufury  >  and  a  bond  be  given 
for  fecuring  the  re- payment  of  the  money  fa 
lent ;  fuch  a  bond  will  not  be  void :  the  obli- 
gor will  be  bound  to  pay  it.  Its  being  volun^^ 
tary  is  not^  of  icfclf,  an  objcftion  to  hi$  being 
liable  to  the  payment  of  it:  it  »s  a  good 
bond,  unlefs  fomething  appears  to  render  ic 
otherwifc. 

The  three  other  Judges  concurred,  that 
this  bond  was  not  within  the  a6l  of  Parliament, 
nor  did  it  appear  to  have  been  given  upon 
any  illegal  copfideration  -,  and  that  the  plea 
was  no  defence  againft  the  payment  of  it :  and 
therefore  that  it  remains  a  good  bond  upon  the 
face  of  it,  till  the  obligor  czujbew  that  it  is 
bad.  They  obferved,  that  paying  money  to 
compound  thefe  differences  was  not  a  maluth 
inje\  but  only  flood  prohibited  by  this  a<5t| 
which  neither  fays  or  means  to  invalidate  all 
fecurities  relating  to  it,  (as  the  aft  againfl 
excefTive  gaming  does) :  it  only  prohibits 
faying  or  receiving  money  for  compounding 
difFerences.  This  is  not  a  bond  for  payment 
of  the  cempofiiion'money  to  the  per/ons  Faikney 

and 
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and  Ricbardfon  had  contraSied  with  j  but  a 
bond  for  Rfcbardfon^s  paying  to  Faikney  a  debt 
if  honour y  and  '^eimburftng  to  Faikney  the  mo- 
ney that  Faikney  had  paid  upon  Richard/on*^ 
account,  to  compound  the  difference  of  con- 
rrafts  wherein  they  had  been  jointly  concern- 
ed: and  therefore  it  is  a  good  bond,  and  the 
plaintiff  ought  to  recover  upon  it. 

Per  Cur.  unanimoufly — Judgment  for  the 
plaintiff. 

4 

So  that,  where  the  original  tranfaftion 
however  is  not  morally  bad,  its  illegality 
arifing  only  from  its  being  prohibited  by  a 
pofitive  flatute,  every  thing  done  ia  confc- 
quence  of  the  prohibited  aft,  will  not,  of 
icmje^  be  conlidcred  as  void. 

With  refpeft  to  fmugglingy  or  the  offence 
of  importing  goods  without  paying  the  duties 
impofeJ  thereon  by  the  wifdom  of  the  Le- 
grflature,  it  is  in  its  very  nature  a  tranfaftion 
ihorally  bad,  and  produftive  of  various  mif- 
chiefs  to  fociety ;  for  the  public  revenue  is 
thereby  leffened,  the  fair  trader  injured,  the 
nation  itfelf  impoverifhcd,  rival  and  perhaps 
hofti^e  dates  enriched,  and  the  perfons  them- 
ielvcs  who  are  accuftomed  to  this  fort  of 

wrong. 
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wrong,  being  hardened  by  a  courfe  of  difo- 
bedience  to>  and  defiance  of  the  law,  become 
ac  length  fo  abandoned  and  daring,  as  not  to 
hefitate  ac  comnnitting  the  greateft  outrages; 
and  if  a  partner  in  trade  (hould  be  guilty  of 
fuch  wrong,  without  the  privity  or  confcnt  of* 
his  co-partner,  it  would  be  a  violation  of  that 
faith  and  confidence  which  is  fo  effential  to 
partneffhip,  even  though  tl>e  profpeft  of  gain 
were  ever  fo  confidcrable  without  the  hazard 
of  a  difcovery ;  and  if  all  the  partners  Ihould 
knowingly  engage  in  fuch  illicit  trade,  they 
muft  be  guilty  of  a  breach  of  that  law  of  na- 
tions by  which  the  partnerihip  contrafk  was 
invented  for  the  advancement  and  proteftion 
of  fair  and  open  trade.  And  whether  fuch 
illicit  trade  be  engaged  in  by  an  individual 
partner  on  the  joint  concern,  or  whether  the 
whole  firm  happen  to  be  prefcnt  during  the 
tranfaftion^  makes  but  little  difference,  for  it 
has  been  decided  often  that  in  fmuggling 
tranfadlions  all  concerned  muft  be  confidered 
as  particifes  criminis,  and  partners  arc  equally 
implicated  in  fuch  wrongs. 

By  the  ftatute  i^Amj^,tht  penalty  is  treble 
the  value,  for  goods  that  come  to  the  hands 
of  any  one,  knowing  they  had  not  paid  the 
duties*    And  it  feems  to  be  eftabliihed  under 

this 
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this  aft  ^ ,  thajt  if  one  of  fcvcfal  partqers^s^on^ 
ccrned  in  fmuggling  .o|i  account  of  the  co^ 
partnerfbrp  trade>  the  Crc?wn  .rosy  come 
^gainfl:  any  one  of  the  partners  for  che  whole 
penalty,  it  being  in  the  nature  of  a  torty  and 
not  of  a  contract  m  ^  juft  as  in  cafes  of-iort  a 
fubjeift  miglu  come  upon  \ny  on^  conqerned 
in  the  forL  So  it  is  where  fevefalvperfons 
are  concerned  in  an  a(^  of  this  .natwey  though 
together  when  tjie  aft  ift  doite^  yet 
every  one  may  be  profecut^d  for  tljCt.penalty 
feparatelyj  tjiough  at  the  fanne  tin>e  :the- 
King  can  h^e  t}ut  ope  fatisfadiojti*  .       t 


Thus  we  fihcjjudgnifn^  was  givQji  .hy.jthe 
^    wholly  Court  in  t^  c^fe  of  the  Kingagainft     *  ; 
Richard  Manning^l  Ifhis  w^s  an  infWmatjon    - 
by  the  Att9rney  Geper^f  again|l^th^.4^fefd-»  ;     ; 
ant,  ftfr  that  merchants  unknown  hayiftg  im.-. .   •.  4 
ported 'i GO  weight  of  tea,  vam^;.5Qi.  ^d^.       • 
landed  them  in  the  port  of  Londorty  the  duties ' 
not  paid  or  fecured,  tjie  faidNtca  cajge  lij^the..  ' 
hands  "^nd  pofreflion  of  ^he  dcfendani;^  kittQV"  - 
ing  tRb  duties 'not  to  he  paid  or^f^^Qvi^d  >* 
wherefcy  he^- fojfeited  ^^^^^^^  '  ^ 

The  dtfendpntpleads  hon  dei^merujU^ .  swdon 

^  Stat.  U:  Atta.  .     ^-    -:  «  -  ^-  -^   - 

A  trial 
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a  trial  before  Chief  Baron  Reynolds,  a  fpecial 
verdift  was  found.  That  ihe  lOO  weight  of 
tea  was  imported  and  landed,  the  duties  not 
paid ;  that  Thomas  ^uo^  and  the  defendant; 
who  knew  that  the  duties  were  not  paid  or 
fecured,  bought  the  tea  for  20/.  on  th«ir  joint 
account,  of  one  Samuel  Giirpjf,  o(  AJhburnbam 
in  Suffex^  privately,  but  only  a  third  of  the 
money  was  paid  by  the  defendant ;  that  they 
afterwards  carried  it  to  Cudkam  in  Kent^  and 
there  divided  it  into  twelve  parceh,  and 
brought  it  on  horfes  in  lacks'  to  a  place  near 
London^  and  thence  carried  it  into  Lmian^  by 
night,  under  their  coats,  to  an  inn  in  IVhiU^ 
cbapel^  Where,  by  the  defendant's  diredion, 
it  was  put  under  a  bed,  on  which  the  defend* 
ant  laid  bimfelf  down,  whilft  Thmas  ^oif 
went  out  to  lee  for  a  pprchafer,  to  whom 
they  fold  it  for  04  £»  and  the  defendant  had 
8  /•  the  third  part  of  that  pri^e^  for  his  prd* 
portion  c^  the  tea. 

That  dke  tahie  of  the  tea  wat  ^L  the 
treble  vahie  72 /.|  aod  whether  die  wbdb 
too  Ubu  of  tea  came  to  the  defendant's  pefle(^ 
£on  tiiejr  fiibmit  to  the  judgAicfit  of  tlie 
Courts  and  if  the  Coi^rt  be  of  ofnnion  that 
the  top  lb.  of  tea  did  oome  to  the  pofleffion 
of  die  dbf^ONJUnt^  they  fiiid  fa;  but  if  the 

*  \      S  '  •     Court 


2S«  i?a«net(5(p- 

Court  think  that  only  a  third  part  of  it  carrier 
to  his  hands,  they  find  that  a  third  only^  came 
to  his  poflcflioD. 

By  the  ftatutc  8  Jnna^  c.  7.  /  17.  ifany 
goods  whatever  liable  to  the  payment  of  du- 
ties ihall  be  unfliipped  with  intent  to  be  laid 
on  land,  (the  cutioms  and  other  duties  not 
being  firft  paid  or  f&cured)  or  if  any  prohibit- 
ed goods  fhall  be  innpotred,  not  only  the 
goods  (hall  be  forfeit,  but  alfo  tficpcrfons  af- 
fifting  or  otherwife  concerned  in  the  unfliip- 

ping  thereof,  or  to  whofc  hands  the  fame 

•  ♦ 

fliall  knowingly  come  after  the  unlhipping^    - 
ihall  forfeit  treble  the  value  thereof. 

w 

And  it  was  infiffed  by  Mr.  Strange^  Solicitor 
General,   that  the  treble  value  of  the  whole 
lOO  weight  of  tea  was  forfeit;,  for  the  de- 
fendant and  SJuoif  having  bought  the  tica  on 
their  joint  accounts,  the  defendant  had  tKc 
\  pofleflion  of  the  whole,  and  partners   in   a 
wrong  are  anfwerablc   for  the  whole  j  and 
cited  a  cafe  Mtc.  171?.  Doe  v.  Builar,  on  a 
devenerunt.  where  it  was  faid,    That  the  dc- 
fcndant  having  carried  away  for  his  fliarc  but 
four  anchors  of  the  320  gallons  of  brandy  and 
too  gallons  of  wine,  charged  in  the  infbrma- 
tion>  ought  to  be  charged  with  00  more  than 

what 


What  he  cajc^jgdaw^y^^  buthy  Montague  Cbi^( 
Baron,  a&  the  defendant  wa5  prjefcot  wh^n  the 
whole  quantity  came  on  fhbre,  he  was  liable 
far  all,  it  not  being  material  what  he  carried 
offhimfelf;  and  a  vcrdidl  v?a3  for  the  King 
for  the  whole* 

So  in  Michaelmas  tj26.  .  The  Altcrney 
General  v.  Atnbrti.  Burgejs^y  on  a  devenerunt  for 
3000  lb.  of  tea,  and  200  lb.  of  coffee,  it  ap- 
peafed  tha^tbe  defendant  had  feveral  part- 
ners in  pit  gOQds>  and  that  all  did  not  Comd 
to  the  defendant's  own  hands ;  but  Pengelly, 
Chief  Baroa— As,  there  appeared  no  diftri- 
button  to  be  niadc  between  the  partners^ 
and  they  having  a  joint  property,  the  poffef- 
fion  of  the  perfons  to  whofe  hands  the  goods 
came  was  the  poiTeflloh  of  the  defendant ;  and 
Hi^lien  feveral  perfons  arc  concerned  in"  a  fa6k 
of  this  nature,  though  they  are  not  all  toge-^* 
ther  when  the  fedt  is  Committed,  every  one 
may  be  profecuted  for  the  penalty  feparately  j 
that  the  receiving  of  the  goods  by  the  de- 
fendant's agents  after  the  landings  was  fuffi- 
cient  to  dharge  the  defendant ;  and  as  aH  the 
partners  a6ted  their  parts,  they  were  agents 
for  one  another,  and  all  chargeable.  Tha€ 
where  feveral  were  concerned  in  taking  goods^ 

•  Bunb.  223. 

6  2  trovci 


^6q  ^SCtMOltjf-^ 

trover  lay  again  ft  any  oneVaUif  iJhte^ki^'Iijtd 
a  verdiSt  for  the  whole  qban tiqr.  '  "^ ' ' 

So  in  the  qifcj,  Tfie  'Attorney  (^tnetaf  n 
j4>bH  Palmer »  in  >,^f *.  iTiyi    '         ''      ' 

Thei  Attorn^  .Cewfral   jr,  Edwqr4  Car^ 


♦  t  « 


The  Attwrney  Gweral  f,  Smetiitg^  i^Pa/ch, 

1727'  •■    .-•■•.• 

« 

The  Courc  took  time  tp  C0Ql^4cr  iJiQie 
cafes,  and  after  (oai^d^irs  coiiild^ratipf^  J 
was  of  opinion  for. ttie.Kii;g»  bjut^ipt  giCQ^ 
becaufe  die  goods  "t^isfi  bpu|gbt  iCfa  (beirjQJjgtc 
accounCj  for  though  joint*  tcoapts  font  fc\/^ 
per  my  et  per  $ot$t,  yet  (q  ^^W9fs  p^rgc^ 
each  hath  but  a  right  to  a  nMMqt}(,  a^  jto  ia« 

feofFi  give  "Qt'^emk^  so  i9^r{fxt  i^,Mfkb^ 
default.  Co.  Lit.  itiP.  \z.  ,l(,VffQ  jfiif^ 
chafe,  and  aD&>  h>ia  viliaWy  .the  (l«ff)  tjg^ 
enter  but  intxi^a.' mpietjiri  or.^ifrOQc;,!^;^ 
alien,  the  King,  on  office  found,  (ball  bavc 
but  a  moiety.  If  one  joint-tenant  be  indebt- 
ed to  the  King^  but  a  moiety  fhall  be  ex« 
tended  ^  and  if  he  die  before  any  extent^  ix> 

P  Bunb.  zij.     (In  N. ) 

extent 


^IpMl  ITT'**'- 
tittnt  (liflU  |l^  made  on  the  land  in  tlv;  hands 
of  the  furvivon     Cc,  Lit.  i8<.  #• 

*  '         -  •       w 

,.  If  ^t  A  artdC.are  pa;tnefs,  and  judgnfient 
and  exectrtidn  is  fued  a^^infl  Jl.  only  his  (faare 
of  the  goods  ean  be  fold.     It  is  trtie^  the 

flicriilt  ^ay  fei2e  the  whole>  becaufe  the  fiiare 

of  iacfi  bciBg  ufriaivMed  eanhtSt  be  kftown; 

and  if  he  fei^e  more  than  a  third  parti  he  can 

only  (ell  a  third  of  what  is  fei^ed^  for  B.  and 

C.  htk'  9^  b^al  intei^eft  ^r^  A.  in  the  goods 

*  feized  i  but  the  fheriff"  can  only  fell  the  part 

of  him  a^ainft  whom  the  judgment  and  exe- 

xtitfon  ^s  Aied.     So  it  was  rcfolved  by  Holt 

'and  thfe  Coutt,  He^ion  and  Utydm^  Micb.  5 

'^.^  M^ .    So  it  #ai  hoiden  ptr  Holt^,  and 

^fi0  Jiiagc  denied  it  ^  and  Polltxfen's  opinion 

"iictoi^s.    And  in  that  cafe  Backburji  and 

^GSkkarli,  1  Shtw.  174.  when  a  fcir^  facias 

^uiA  agattift  B.  after  the  feizure  of  all  the 

'^^artribrfhip  goods  Upon  the  judgment  and  ex- 

^ciitioh  agslinft  ji.  and  the  iheriff  returned 

^HAifd  Bbna,  It  Was  hoiden  a  falfe  return;  for 

"S^r'had  si  fhkre  of  the  goods^  and  the  poileflion 

.:;'9  X  Salk.  Spa*      Holt  502.   S.  C.      z  Show.  ij^. 
Comyns  277. 6x6. 

r   r  Hok  645.  S.  C*    t  Ld«  Raym.  871.    1  Show.  174. 

S  3  continued 


t62  pact^eiflWp-- 

continued  in  him>  i^oiwithftandipg  the  ieizuro 
vpon  the  executlon^agarnft  A. 


'.\i 


But  for  the  more  expKtk  detdarations  of 
the  grounds  of  nny  opiftixxft,  T  dxi  Sgrcc,  firft. 
That  where  fcveral'  perfon^'are' engaged  in  a 
tortious  aft^  all  prefeht  and  Riding  knd  lift- 
ing in  it  are  equally  culpafblc;  a^-^lial^le  to 
anfwer  for  the  wl^ole  of  the  mifchief  don^; 
and  that  where  they  are  parties  in  the  a6^, 
though  not  perhaps  prefent  at  thttt-psfrticular 
branch  of  it  for  Which  he  is  charged.  It  is 
fo  in  cafe  of  a  robbery,  burglary  or  other  fe- 
lony s ;  and  therefore  if  A.  and  B.  engage  in;a 
robbery  or  burglary,  and  A^  (lands  to  watch 
while  B.  breaks  open  and  robs  the  houfe,  or 
while  B.  purfues  and  robs  a  perfon  out  of  his 
fight,  and  if  £,  kills  the  man,  A^  is  guiky  pf 
the  murder.  So  it  is  if  feveral  come  to  do  a 
trefpafs,  to  make  an  affray,  rob  a  park,  plun- 
der a  fhip,  or  run  prohibited  or  oncuftomed 
goods,  all  engaged  in  the  fad  are  chargeable 
with  the  whole  doings,  and  all  the  confe- 
quences  pf  it,  if  murder  be  commirted  ^)y 
any  of  the  company,  though  the  reft  were  in 
other  rooms.  In  other  parts  of  the  park,  or 
know  not  what  goods  were  taken  or  carried 
9ff  by  others,  they  arc  equally  guilty  \  for  if^ 

»  FofL  ^o. 


• 

^c  eye  of  the  law  they  were  all  prefent  aid- 
s'ng  and  aflVfting ;  and  therefore  if  the  defend- 
ant had  been  found  gttUty  of  aiding  or  afllft- 
ing,  or  otherwife  concerned  in  unfhipping  the 
tea^  I  (hould  make  no-que(lion  but  ohat  he 
•would  have  been  liable  to.  the  penalty  of  the 
treble  value  for  what  he  or  aqy  others  at  that 
time  carried  ofF^  for  they  were  all  aiding,  af- 
jfifting)  and  coocurring  in  the  fame  tortious 
aft. 

And  this  'is  what  was  determined  in  the 

cafes  cited*     In  the  cafe  of  Doe  and  Butlar^ 

die  Chief  fiaron  Mimtague  laith,  The  defend- 

^  ant  was  preCbnt  when  the  whole  came  on  fhore> 

therefore  it  was  not  material  what  he>carTied 

So  was  the  determination  by  Chief  Baron 
Peng^lfyy  in  the  cafe  of  the  Attorney  General 
and  Burgefs.  All  the  partner^  a£ted  their 
parts,  and  were  agents  one  for  another,  and 
iM  chargeable. 

it  is  faid  indeed  before,  the  partners  hav- 
ing a  joint  property,  the  poffeffion  of  the  per- 
fons  to  whofe  hands  the  goods  came  was  the 
poffeffion  of  the- defendant  i  but  this  cannot 
1x  mcantjof  a  jdint  property  by  purchafe,  but 

S  4  w'herc 


where  Teveral  peffohs  ini  pat6^  ^liheq^r/. 
Irruhtiing  tbt  gootb  into  «tb^  tamd^i^the 

-  -^<ht  y»tts  tioi  cbr  pinioMiv  pMin  lefao  brolight 

'   'ItegSbdltb  the^tiflddr^iArviliiQhi.thdjndkrere 

^^     Ybund^  fdf  To^ifj^^-add 

^ff)^  ^1%  '«iiiit«»ried'  in  a  fad^  df  thS  na- 

'     if6rei  tfidtfgh  tiO€  stU*  to^herwUii  chr  iaffc  is 

^dMiViitl^)  yM'eveiy  one  may  be-ph^feskited 

-  IfoYlHe  petiaky  f<^ar4ctt>p  <  .^^  Tifi$/or  fmiilar 

to  this^  muft  be  the  cafe  to  make  aM  dm  ex- 

preflions  pertinent  and  confident,  if  we  have 

'^  a  Ritt  ^nd  right  account  of  them.  . 


in  the  cafevof  ;thc^^/ifti]piriKry  G^mI  v. 
Pal^;  whkh  vm^'oinJ^wianMjfor  f ooolb. 
of^^^cr.  It  was  ob^Aed^  ^bdt  the.  defend- 
«Mt  bdMg  hired^iilh  pthers  fbr  ;oarr]riiig  the 
"  ^goodd  in  the  infornuifiDii,*  he  was«thar|^able 
foi'  no  more  fhao:idn  two  fatgivwh^ib  he 
carried.  • 

*^   "'  r.    •  •         •        .    •  .^  ;     ..  •  ;    /^  ^*  .: 

u     ^^Bu t  ft  9a%  anfwtred ;  by  -tht  Chiefs  Baron 

rPp^eUj  verf- rightly^  cfiat  cJie  de&()dam  was 

1  a  pfcrfbn  (o  whofe  handa  the  good$L  c^oawr^  wit!i- 

^  iftthf  nature  of. thp.ftatiite^./oii.ss  Ml  the 


^  Canbf  17X   iPj||r  JI59*  b.  i6o.  a. 

peribns 


\  ^  P«r6>9«  WW?  i  $ogeiher  wi A ;  fi^^  M^^  the 

>'  CnMRfHi  might  .^h^rgc-  Mrhooivrthcy  i^wl^i* 
ji  AiJ>figei|»are,C0be^iha!gfidr  otherwjfc. the 
c-<  AftfticiisiriM-  mudi.  fuU^^Dpugh  .for  the  I]ienefit 
-  ^  of  thjs  Cm^Q  ^ ,  Aod  k  appeared  that  the  de« 
:^ ;:feiidaiithad\fac  whole -chfrge  of  the  goods 
■"  7  Ibr  ibme  :par(  of  che'^ittie.  i  A  privacy  4^foa 
,r  may  4Hing  ^a  aflion. agaii)ft  any  one,  wliere 

:  '^  &rcral  are  coocerncd:iniaking  his  gobdiirom 

:  ^  hhiK'  ^  He  ^remeni^ed  an  adion  ^iini];  two 
V-    foi^  ftraflduig^  a  ^Oijp^  vwheo  ooo  were-cbh- 

:.  ccYned^and  a  v^rdift  ^^r^ej.aad -they-^aid 

*  the  money.  ^         .^  ^.    .  ,    ,^ 

So  in  the  cafe  of  the  ^iUrniyGinirgl  r* 

Edward  Cdrheliy  on  a  devenerunt^  for  6oboib. 

/   ofttea^  wfatdiltii^ui  plovcd  the  dcfeinclant  and 

'  '  others  brought  from,  the  fta.  fide^ft'  ^c^^ral 

L   fimes.!  It  w^r  o4bje^ed>  that  the  d/afi^ndant 

"     f^id  not  be  charged  wi!th^  nior^e^  thag  the 

^i^ree  horfe--Ioa4i  &e  carried^  Qnce  ^he  df£b 

^r.  ant  had  nofc  fliexoimnaoA  of  ibe  reft>  qov  was 

their  maften     But  it  was  anfwered,-  Hiwfhcre 

feveral  are  concerned  in  a  joint  dcfigh,  tTiey 

^^ii-e'^altilinff^eratRe^^^atilrcaftt  ofcs'ils  and 

'  wvdttjgs.     Ill  trerpaft,  ifc  fcvcndm|»%way 

jg(K)d«y  all  iiffi  arnfwmMe  ibt 'the  ^ 

•  lift  cafci  ''the  'AiMrnef  General  wdi^uhner  " , 

^q  was 


■> 


a66  pattnerfljfp— 

was  cited,  that  the  fcveral  prafecutions  there 
could  be  but  one  recovery  by  the  King ;  for 
if  fatisfaftion  was  recovered  from  one  for  the 
whole,  the  others  were  difchargcd :  iffeve- 
ral  are  bound  in  a  bond,  all  may  be  fued,  but 
there  can  be  but  one  fatisfafkion. 

'Per  Chief  Baron  Reynolds.  Where  feveral 
arc  jointly  concerned,  it  is  a  joint  under- 
taking ;  they  are  liable  for  the  whole,  though 
the  Crown  can  have  but  one  fatisfai^ion :  and 
the  King  had  a  verdiA  for  the  whole. 

A  cafe  was  cited,  P.  17^7,  inter  The  ///- 
tomey  General  and  Sweetings  on  a  devenerunt 
for  iScolb.  of  tea,  100  lb.  of  cocoa,  1501b. 
,  of  coffee. 

Objeftion.  The  defendant  was  not  charge- 
able within  the  words  of  the  ftatute ;  for  he 
kept  a  public -houfe,  and  was  not  refponfible 
for  the  goods  brought  there  by  ^  the  guefts ; 
the  goods  belonged  to  another^  and  the  de- 
fendant could  not  know  but  by  hearf^y  that 
,  the  goods  were  run. 

But  Chief  Baron  Pengelly  was  of  opiniott, 
that  fince  the  aft  made,  not  only  the  import- 
er, but  thofe  to  whofe  hands  the  goods  came 

after. 


after, were  liable  to  profccution/  The  Crown 
might  charge  all  to  whofc  hands  the  goods^ 
came  after  importation  j  for  the  firft  n^igbt 
not  be  found,  and  if  other  perfons  could  noc 
be  profecuted,  the  a£t  would  be  evaded  ^  and 
where  a  perfon  delivers  run  goods  over  to 
another,  both  are  equally  guilty. 

And  afterwards,  viz.  in  February  1738, 
HiL  12  Geo.  2,  the  Court  gave  their  opinion. 
And  it  was  agreed,  firft.  That  in  all  cafes  of 
tori,  all  per/bns  prefent,  aiding  and  affifting, 
^c  equally  liable  for  the  whole  mifchief  done ; 
and  one  fhall  not  excufe  himfelf  by  faying 
that  he  did  but  little  part  of  the  trefpafs ;  for 
in  trefpafs  there  are  no  accelTaries,  but  all  aid- 
ing and  aflTifting  in  it  are  liable. 

So  that  in  pulling  down  a  houfe,  plunder- 
ing a  d:}ip,  running  goods,  which  are  illicit  and 
tortious  afts',  all  are  rcfponfible  for  the  whole 
damage  done^  And  this  is  what  was  deter- 
mined by  Chief  Baron  Montague,  Doe  v.  But^ 
Idr^  the  defendant  being  prefent,  and  helping 
to  bring  the  whole  on  (hofe,  was  refponfiblc 
for  the  whole,  and  it  is  not  material  what  he 
himfclf  carried. 

So  by  Chief  Baron  PengeUy,  in  the  cafes  of 
^he  At^crney  General  v*  Burgefs,  and  The  Ai^ 

» 

torney 


Panuy  Gauralzad  Calver^  T6a£  yfhfxt  ftV^ 
nIper£E>n«  are  concsftned  in  ajoint  fg|£t  jQ|f  this 
Batarcp,  tbpugh  not  aU  together  when  the  fa£fc 
IS  dp6e»  every  pnt  xof^j  \^  pcofecuccd  for  thei 
p6B*^yH  ^paratcly«r  - 


'.» ♦ 


So  Chief  Baron  Rijnctid^  determined  in  the 
cafe  of  The  /Ittomcy  General  ^nd  Carheld, 
ifbcre  ftrveral  are  jointly  concerned,  and  it  is 
a  joiot  undertakings  they  are  all  liable  for  the 
whole.. 

Secondly,  It  is  agreed,  that  ^here  run 
goods  cqnie  to  the  hands  of  any  perfon  know- 
ingly, by  this  ftatute  8  Ann.  fuch  perfon  is 
made  liable,  to  the.  fame  penalty  of  the  treble 
value/  although  he  is  biit  in  the  nature  of  ah 
acceflfary  ia  receijring  the  goods^^as  well  as  the 
principal,-' who  was  affixing  in  the  runhing 
'9x^  lidffiipping  of  the  goods.  6ttt  ttierc  is 
this  difference  betWefen  them ;  he  ^ho'*^ts 
pfefent  iii  helping  the  goddsbYi  Ihort; 'is  a 
|nrty  in  the  illicit  aft  itfeMf,  and  theVeteteis 
chargeable  wkh  the  whole;  but'lia  Wfri  tt- 
ceives  any  part  of  the  goods  after  they ari*  ptit 
on  fjiore,  is  not  a  party  to  the  original  aft, 
but'  IS  Vnly  culpable  for  whit  he  f erafves, 
and  confequenely  can  forfeit  only  thd  treble 
"ValSfe  of  the  goods  which  came  tofiiVyMs: 


i.^ 


•->T:.  And 


And '  1  tielievie  nbbody  wouM  d»ntk  k  lb 
confbnant  to  jbfttcei  that  tht  receiver  of  a 
pound  6fdikWcofK!&«  #Hich  had  Dttt  paid 
duties,  fik^d^jiay  tMe  ti-ttla  valtie  of  lOoolhu 
which  was  run  at  the  fame  i3hie,  wjuch  he 
knew  nothing  of.  Our  law  is  very  caatioot 
in  extending  puhifhmenc  beyond  its  due  pro- 
portion i  and  therefor^  in  treipafs,  Mnayhem^ 
pr^muniri,  t^c. '  thtvt  are  ho  accelTaries ;  lor 
acceflaries  before,  by  couniel  or  command^ 
are  in  the  fame  degree  as  principals ;  but  die 
acceflaries  after,  by  receiving  the  off*eAder« 
cannot  by  law  be  under  any  penalty^  tioleli 
the  ^attates  whici^  induce  riie  penalty  at* 
prefsly  extend  to  receivers  and  conDforterSyat 
fome  do  X.     iHale'^  Hift.  P.  C  613. 

,  ,  Thirdly,  It  is  agreed,  That  if  a  pcrfoo  be 
iiirjtd  to .  carry  goods  which  have  not  paid 
duties^  JcAOwing  the  duties  unpaid,  he  is  a 
perfoa  tq.whore  hands  the  goods  knowingly 
CQOfie*  ai^d  ^onfeqjuent^  liable  to  the  penalty 
of  tbQ  preble  value,  other  wife  the  ad  aiight  he 
cafily  eluded 

,  0m.tlierc  is  »  diffvence  where  a  perlbft  ii 
hired  i;Q.belp  to  ccyi'^y  the  goods  on  Akm^, 
from  |hia>j  who  beiqg  prcfent,  and  aidiiig  and 

X  4  BL  Com.  36* 

ailiffiflg' 


«•  • 


^ 


afliftfng  iirthe  undripping  of  the  goodly  is 
party  ia  the  wrong,  and  liable  as  every  p'rin^ 
cipal  a<Stor  to  anfwer  the  whole  damage. 

And  that  was  the  c^fe  of  the  Attorney  Ce-* 
nerai  ^nd  P aimer ^  wherein  it  was  faid,  that  all 
the  pcrfons  hired  went  together  with  one  in- 
tent to  carry  ofF  the  goods.  If  perfons  arc 
hired  to  pull  down  a  hpufe,  they  are  all  tref^ 
paffcrs.  But  if  a  porter  be  hired  to  carry  a 
parcel  of  tea  after  the  importation^  which  he 
knows  was  run,  he  is  a  perfon  to  whofe  hands 
that  parcel  came  within  the  intent  of  the  adt^ 
and  will  be  liable  to  the  treble  value  of  that 
parcel :  but  I  believe  nobody  will  fay  that 
he  is  anfwcrable  for  the  treble  value  of  the 
whole  cargo. 

Fourthly,  So  likcwlfc  if  a  keeper  of  a 
public-houfc  receives  the  whole  parcel,  which 
any  one  of  his  guefts^  whom  he  knows  to  be 
a  fmyggler,  brings  to  him^  and  takes  it  into 
his  pofie(non>  and  conceals  it  for  him,  he  is 
a  perfon  to  whofc  hands  thofe  goods  came^ 
and  will  be  chargeable  with  the  penalty  of 
the  treble  value  of  what  he  fo  concealed,  but 
not  of  the  goods  G^p^d  by  other  perfons  to 
other  places. . 
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So  was  the  cafe  of  The  Attbfney  General 
and  Sweetingy  and  many  fubfequent  deter- 
minations. 

Fifthly,  So  fikewife  if  a  pcrfon  buy  any 
quantity  of  goods  which  he  knows  were  run, 
and  the  cufloms  not  paid,  he  will  be  charge- 
able with  the  treble  value  of  the  goods  fo 
bought,  for  he  is  a  perfon  to  whofe  hands 
the  goods  came ;  for  though  it  was  under 
the  pretence  of  a  contraft,  ye<*fitice  he  knew 
that  the  cuftoms  were  unpaid,  it  was  an  il- 
licit contraft,  and  he  becomes  particeps  cri- 
minis  by  receiving  thcfc  goods;  and  the. con- 
tract or  purchafe  will  no  more  exempt  him 
than  if  he  had  bought  goods  of  a  pirate  or 
felon,  which  alters  not  the  property  of 
them. 

By  the  ftat.  8  Geo.  3.  c.  18.  /.  10.  Foraf- 
much  as  perfons  ufing  clandeftine  trade,  arc 
greatly  encouraged  by  many  for  private  lu- 
cre, who  buy  and  receive  goods  clandeflincly 
imported  5  if  any  ftiall  buy  or  receive  any 
goods  clandcftinely  run  or  imported  before 
condemned,  knowing  the  fame  fo  to  be  clan- 
dcftinely run  or  infi ported,  forfeits;  20 1,  on 
conviftion  before  a  juftice  of  the  peace. ' 

4  But 


Biut  fuppoie  ci^o  perfisns  join  ftodc  toge- 
cber>  an^  bujr  good^  on  chor  joint  tcwunc, 
and  one  i$  conufeiit  chtc  the  goods  «re  ran, 
and  the  other  is  no^  (wUcfa  ^n»  the  prefent 
cafe,  for  it  cannot  be  intended  that  ^oif 
knew  the  foods  irert  juacuftoanied,  uolefs  it 
had  h^fti  fo  foiiody  for  fraus  non  i§  pr^fu^ 
fo^nda)^  I  am  clearly  of  opinicm  that  the  de-* 
fendant  is  liable  to  the  Kieble  yalue,  chough 
^oif  is  not;  but  then  the  quei^ion  will  be 
for  what  .quantity  he  is  liable  ^  and  I  ann  of 
opinion^  tiut  if  they  had  divided  the  goods 
after  their  purchafe,  that  the  defendant  could 
be  liable  only  to  the  treble  val^e  ^f  his  .fliare, 
and  no  more»  for  no  more  came  to  his  Kand 
or  pofielTion;  for  though  joint-tenants  $r$ 
fciitd  or  poflefTed  per  my  et  per  tQut^  that  is^ 
they  are  fo  far  poffefitd  of  the  whole  that 
none  can  fay,  tUl  partition  made,  that  this 
or  that  part  is  not  in  his  po^efHon  y,  yet  they 
in  right  und  reality  are  po0t»fied  of  no  more 
than  the  proper  (bate  or  purparty* 

Aa  therefore  they  give  or  dffpofe*  of 
no  Riore»  {q  neither  can  they  forieit  any 
rnore^*  .. 


»    ■   • 


J  Videjupra  p.  i6a. 
f  Co.  Li:.  z86.  a. 


.  \ ' 


If  a  viUmn  and  frcemm  purchafe,  the  lord 
is  cncitltd  CO  wbac  hisTillaih  is'{x>ifeflM'o^ 
yet  lie  can  ester  incoti  moiifty  ahlf  a , 

■ 

So  if  an  alien  ^  stthirai4)oro  Ibbjeft  ptrr^i^    ' ' 
chafe,  though  the  heir  is;  encitkd  to  all  the 
alien  war  feifi^d  or  poficftd  of,  7<et  the  heir, 
on  office  founds  can  :have  but  a  moiety. 

The'trcUe  value  of  what  comes  to  the  de« 
fendant's  kwda  is  the  meaftiffevof  his  peiiaky, 
but  that  muft  be  meant  of  what  really  aad 
truly  comes  into  his  poffirfflon,  and  not  what 
notionaiiy  and  virtually  only  can  be  find  to 
be  in  h|s  pdETeflion. 

m 

If  partners^  het of  goods>  and  execudoa  be 
fued  by?  jim^fatias  agaioft^one  k^v  bis  fepa* 
rate  debjc,  the  Oieriff  may  feize  the  whole  ia 
order  to  iaveniory  and  appraife  them,  and  so 
have  a  true  account  of  the  Y^e ;  buche  can 
fell  but  the  (hare  of  him  againft  whom  the 
firifacm  wiis'^bed  ^ ,  for  the  Jhri facias  War<» 
rants  him^  tQ  kvy  de  icma^i  ioialSs  of  the      - 
one,  and  all  may  in  fome  fezife  be  faid  to  be   ^ 
his  goods,  beeaufe  he  bath  a  joint  intereft  in    . 
all,  yet  fince  he  hath  a  right  and  poflcl&on  of 

»  Si^d  p.  160. 
^  Stipra  p.  261* 

T  a  moiety 


a  moiety  ool/j  the  iheriff*  can  difpofe  of  no 


iiDore 


c. 


And  notwithftanding  fuch  feizure  of  the 
ii^holej  the  other  partner  continues  in  pof- 
feffion  of  his  (hare  or  moietv  ^ ;  and  therefore 
vfhert  A.  B.  and  C  were  partners,  and  upon 
z  Jieri  facias  zgsiitiik  ^.  the  iheriff  had  feized 
the  whole,  and  z  fieri  facias  came  againft  B. 
and  the  fheriff  returned  nulla  bona,  it  was  re* 
fohred  that  an  adion  on  the  cafe  lay  againflT 
him  for  the  falfe  return,  for  B.  was  ftill  in 
pofleOion  of  his  third  part  of  the  goods* 

However,  as  this  fpecial  verdift  is  found, 
I  think  the  whole  cwt.  of  tea  came  to  the  de- 
fendant's poflfeflion,  for  it  is  faid,  that  he 
took  care  of  the  whole,  that  by  his  dlreflion 
it  was  put  under  the  bed,  and  he  lay  down 
on  the  bed  -,  fo  that  apparently  he  had  at  one 
time  the  whole  under  his  cuftody  and  care, 
and  ufcd  endeavours  to  conceal  it,  knowing 
the  whole  to  be  uncuftomcd  goods.  What' 
more  does  an  inn-keeper  or  alehoufe-keeper. 
do.  Who  takes  the  goods  of  a  fmuggler  to  lay 

up  and  conceal  ? 

* 

^  1  Salk.  391. 
*  1  Show.  74. 

■     ^  ^    •    So 


"So  it  was  determined  in  the.  Cftfc -of  Th« 

Jttorney  General  and,  Sweefing^   >7^7^    •Off,., 
man^  ti^es  fince.^ 

.  A  join^«*tenant  may  make  his  companion 
his  bailiiflfj  and  maintain  account  agaioit  hinri: 
as  fuch.  Cq.  LU.  186/  a.  Here  Thomas 
i^iccj^  intruft^  the  defendant  with  the ^op^s 
to  conceal  and  fccure  thcm^  fuppofe.he  had 
encibezzled  thenni>  would  he  not  have  been 
chargeable  by.  his  com|Minion  for  them  ?  And  - 

if  ioy  he  muft  have  pofleffion  of  them. 

> 

It  is  not  neceflary  that  he  to  whpfe  hands 
soods  came  ihould  have  the  abiblute  poflef* 
non  in  them.  If  a  man  delivers  money  to  a 
(ervant  to  carry,  and  Jie  is  robbed  of  itj  the  . 
fcrvant  may  maintain  an  a6lion  againft  the 
hundredj  and  declare  that  he  was  poflefled 
uf  de  bonis  Juts  profriis. 

So  it  was  refolved  4  Mod.  303.    And  yet 
the  poflefBon  is  not  deveftcd  out  of  thcr] 
mafter,  for  he  may  bring  an  adion  if  he 
pleafese. 

And  although  fmuggling  be  an  offence 
againft  the  laws^  yet  ftill  may  j^^rtners  in 

Comb.  263.    Holt  37.      la  VM^i^l  Si^C. 

Ts  trade 


^76  pattnetiii^— 

trade  fubjeft  themfelves  not  only  to  the  pe^ 
lialcy  iocurred^  but  alfo  make  themfelves 
liable  to  the  bankrupt  laws  thereby,  for  per 
Lord  Hardwicke  '^  A  perfon  who  has  dealt 
^^  nperely  in  fmyggling  and  running  of  goods, 
*'  though  this  is  an  offiBnce,  and  contrary  to  an 
^  itA  of  Parliaoi^ntj  yet  ftiil  it  will  be  a  trading 
<'  within  the  nieani^g  of  the  bankrupt  afts^ 
5^  9fid  fuch  trader  is  lij^le  to  a  commifTion  ^.*' 

f  1  Atk.  199.    Cooke's  B.  L«  67. 


m 


felt  A  PTIE  R     X; 


t)ofD  for  Pattt)?c0  ace  bound  fn  celjiell 
of  CpntcaS?  affeSed  bp  arnrp. 

IT  has  already  b^eb  pointed  oiit  that  iit 
ordit  to  make  a  man  liable  as  a  partner 
there  muft  either  be  a  codtraft  tSetweeh  him 
and  the  oftenfible  peribn  to  fhare  jointly  iii 
the  profit^  and  lofs^  or  he  muft  have  per-^ 
knitted  the  other  to  make  ufe  of  his  credit^ 
and  to  hold  him  x)iit  as  oht  joindy  aniwer** 
able  with  himfelf  >; 


But  if  i  cohtracl  be  ehtei^d  into  betweeli 
parties,  ^hich  is  in  itfelf  immoral^  or  a 
Violation  of  the  general  lai^s  of  public  policjr 
fuch  as  being  affc&ed  by  ufury^  that  does  not 
amount  to  a  partDerfliip  contrad  within  the 
legal  principles  eftabliflied  rcfpeding  joint 
tradersi  and  the  parties  themfelves  are  not 
legally  bound  by  fdch  an  unconfcionable  bar«^ 
gain,    f^or  example ; 

If  an  agreement  purportbg  to  be,  or  af* 
fuminc  the  ihape  of,  a  partnerlhip  in  trade, 

«  Cowp.  793* 

T  3  be 


be  contrafted  for  a  fingle  dcaliag)  aod  one  o£ 
the  partners  (Kali  adi^knce/a  fum- of  money; 
for  the  purchafe  of  particular  goods^  ftipu« 
*T[«ting  aCthe  laMe  time  to  have  half  the pro^ 
fits  upon  a  rofale  of  fuch  goods,  -which  pro- 
fits ^;rr<^:^/  ii.  per  cent.  Sind  jhe  jirincipfil  m^* 
rijked^^  the  bargain  being  uncQnJcionablc^  is  faid 
"^not  to  be  Vindrng.  ^ 


;    :iv 


'Tlius  iii  tftc^^aCc  of  Jeftons  v..5rfwlf4^ 
vfhefc  A.  in  coniidcration  of  advancing  45./* 

for  which  lie  took  the  borrower's  note  of 
hand>  payable  on  demand^  ftipulared  to  have 
half  of  the  profits  upon  a  re- Tale  of  certain 
goods  intended  to  be  purchafcd  by  the  bor- 
rower  with  the  money;  two  hours  after  the 
purchafe,  A.  demanded  payment  of  the  note.s. 
and  (he  fame  night  put  a  perfon  into  poflef- 
fion  jointly  for  himfelf  and  the  borrower.. 
The  neat  profits  upon  a  re-fale  were  5/. 

The  bargain  was  held  to  be  unconjcionahle^ 
and  therefore  //•  was  not  allowed  to  recover 
his  fhare  of  the  profits  in  ^an  a^ionfor  monrf 
had  and  received. 

This  was  aa  aftidn  for  "  money  had  and  re^ 
ceived:^  And  upon  ajule  to  (hew  caufe  why 

.>Cowp,  7S!3v 
.%  the 


die  terdift  obtained  for  the  plaiotiff!  fhduld 
libc  be  let  afide,  and  a  nonfuit  entered  in  its 
fttad. 

Lord  Mansfield   rcfjorted   as  foUoWs:— 
'^  The  plaintiflF  and  defendant  were  both  bro- 
kers: the  defendant  wanted  to  purchafe  a 
parcel  of  goods,  which  had  been  diftrained 
for  renty  but  had  no  money.    He  applied 
therefore  to  the  plaintiff,  who  on  the  12th  of 
NtroenAer  1777,  lent  him  45  /•  upon  his  liote 
of  handy  payable  on  demand.    At  the  fame 
time  it  was  agreed,  that  the  plaintiff  (honld 
have  half  of  the  neat  profits,  which  (hould  be 
made  of  the  goods  upon  the  re-fale  of  them, 
over  and  above  the  note  -of  hand.    Two 
hours  after  the  fale,  payment  of  the  note  of 
hand  was  den^anded  by  the  plaintiff,  in  order 
to  force  the  defendant  to  fell  the  whole  of  the 
goods  to  him ;  and  as  an  inducement,  thd 
plaintiff  offered  him  3  /,  profit,  which  the  de- 
fetndant  refufed,  and  fold  the  goods  after  for 
5  /.  profit.     The  plaintiff  paid  the  45  /.  to 
the  landlord,  by  the  direction  of  the  defend^ 
ant,  and  put  a  man  into  poffeffion  on  the 
night  of  the  fale.     The  note  was  re-paid  on 
the  a  I  ft  of  the  fame  month.     This  a£Hon  was 
brought  for  a/«  los.  the  half  ofthe  ne^tpro*- 
fits  for  which  the  goods  were  re-fold.    To- 

T  4  warjfa 


wards  the  end  of  the  caufe>,  it.  (truck  mc  that 
'this  cpritraft  was  ufurious.  qa5-thc,par?  of  the 
'plaindfFj  bec^uTe  JlC  'w^.fff  havj&l^^f  of  the 
'  profits,  and  was^  fp  run  np.|uQc..  ^Thc  juiy 
found  a  vcrdift  for  the  plaintiff^  {ubjeA  to  the 
opinipn  of  the  courts  upon  ^|)g,.qucftioo,  whe- 
ther this  cpntraA  was  ufuripus  ;iQir.  opt  ?  If 
the  court  ihould  be  of  opinion  that  it  was, 
then  the  vei^dift  was  to  be  fet  aR^9  and  a 
nonfuit  entered  in  its  ftead."  .  , 

.  » 

Mr.  fVall(kc<i  in  fopport  of  thc.yer<iift,  ar- 
gued, this  was.jtitqtaii  ufurious  coatufl,  ift> 
Beq^ufe  there  w^isl  no  €ert;ainty.  upon  the  ori- 
ginal agreement, qfjwy  intcre^  beyg/jd  sp^ 
cent,  bpt  the   whole  refted  io.  Ci9^MP£^ncy, 
upon  what  would  be  the  neat  proSj^Siarifing 
from  the  rc-fale  of  the  gpo^s  -,  ^4  jf  .^herc 
had  been  txo  prpfic  at  all,  th^  plaind/S^^wouId 
have  had  no  ipterieft  whatever*    )c  i$ jcrue,  a 
mere  cplqur^bl^  cgmtiogency  wiljl;  not  4id  a 
qbntrafl:,  wh^re  by^:^he  very.t^rnts^plthefagree- 
mcnt  y furious  injerfiftjs  re/crvj?4iSji>utiji  the 
p(:efent  cafej  it  could  j)pt  be  knpwct  wh4t  the 
"^  .  profits  of  th^  f^le,Tfypul4  be:  it  depended  up- 
\pri  the  d^fen4?jn^'s  .nieewg  witlia  gpod  pur- 
\[    chafer,  and  .uponftbe  money  being'pollcfted 
ini. '  lie  might; happen  tha^  the  gpod^  -fliould 
Tell  atalois^  ; /rheioontinaency  tb^reforrwas 

reaL 
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real,  not  colourable  only ;  confequcntly  not 
witfiirfthc  ftattrte.  ad.  To  make  a  contraft 
lifdrious,  illegal  intfcrefl.  ihuft  be  rcferved  by 
the  very  icrms  of  the  coatraft :  whereas,  in 
this  cafe,  the  note  of  hdnd  given  by  the  de- 
fendant bore  no Intereft  at  all.  Therefore  he 
prayed  the  rule  might  be  difchargcd. 

MA  Howarth,  contra^  in  fupport  of  the  rule 
infifted  that  the  tranfaiflion  was  clearly  ufurr- 
ous.  All  that  is  eflfentia)  to  make  a  contract 
ufurious,  is,  that  it  fhould  b«  for  a  loan,  with 
a  ^efcrvatfon  of  more  than  ^  per  cent,  intcreft, 
for  fbrticarance  of  the  principal.  Here,  the 
principal  was  fecured  by  a  note  of  hand,  pay- 
able on  demand;  confequently  the  plaintiff' 
run  no  rtfk.  In  addition  to  this,  the  plaintiff 
at  the  fame  time  ftipulates  for  half  of  the  nes^c 
profits  upon  a  re-fale  of  the  goods ;  which  »t 
appears,  far  exceeded  the  rate  of  legalintereft. 
It  is  material  too  in  this  cafe,  that  the  plains 
tifF  who  had  viewed  thcgoods,  muft,  from 
his  occupation,  neceflarily  have  known  what 
i}\tf  were  fairly  worth.  If  the  contra<a  is  a 
loan,  and  the  intention  is  to  get  more  than  le- 
gal intereft,  no  fbifc  or  contrivance  can  take 
it  out  of  the  ftatute.  A  contraft  is  not  left 
iifuriou^,  becaufc  no  intereft  is  refervcd  upon 
the  fuia  advanced  :  If  fomething  alfo,  as  a 
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iMMrle^  &c.  the  value  of  which  exceeds  the  le- 
gal rate  of  incereft^  is  fubftituted  in  its  ftead. 
TiKrrefore  he  prayed  a  oonfuit  might  be  ea- 
rned* 

Lord  Mansfield. — This  is  an  aftlon  for  mo- 
iicf  had  and  received  ^  and  therefore  it  is  ana- 
logous to  a  bill  in  equity.  The  ground  of  the 
aftioD  rs>  to  recover  half  of  the  neaJt  profits 
arifing  by  the  re-fale  of  certain  goods  pur- 
chafed  by  the  defendant,  as  flated  in  the  re- 
pott*  The  general  qucftion  is,  "  Whether 
the  plaintiflF ought  to  recover  in  an  aftion  for 
QHiDcy  had  and  received  V*  That  is,  **  Whe- 
ditr  it  is  againft,  confcience  the  defendant 
lluNild  retain  the  whole  profits  of  the  goods 
ia  qbeftion  to  hin^fclf f^*  There  are  two 
grounds^  either  of  which  is  an  anfwer  tothe 
aftioD:  ift,  If  the  contraft  be  ufurious  with- 
in the  ftatute :  or,  ad.  Though  not  ufury 
trkhin  the  ftatuie,  if  it  be  an  unconrdonable 
bargaio.  You  all  remember  where  the  court 
held  a  cafe  not  within  the  ftatute  of  ufury ;  I 
meaft  the  cafe  of  the  ^vire-draWers  c;  The 
ground  of  the  adtion  the  re  was,  that  the  plain- 
rifis,  who  were  gold  refiners,  had  advanced 
goM-wire  to  others  in  ^the  fame  trade,  upon 
the  ttiou  of  paying  /uch  a  priced  If  tlie  mo- 
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ney  w^  paid  witbia  t|iree  monthsi  and  if 
no^  theo  to  pay  at  the  rate  of  an  halfpenny 
an,  ounce  pei|  moiuI;(j  oyer  and  above  the 
price  agreed  for :  which  in  fafb^  upon  ca)cu- 
lation,  announced  to  above  5  per  cent.    This, 
at  the  xn^i  was  provpd  to  be  the  con(Unt 
uf^^  of  the  trade.     An  bbjeftion  was  made 
on  the  pare  of  the  defendant,  that  it  was  ufu* 
rious.    A  yerdid);  was  found  for  the  plaiatiH> 
and  a  qaeftjion  referved  for  the  opinion  of  the 
Courts  Whether  this  coiitradi:  was  ufury? 
And  under  all  the  circumftances,  efpecially 
the  conftanc  ufage,  the  Court  were  of  opinion 
it  did  not  amount  to  ufurv  within  the  ftatute,. 
Some  time  after,  an  action  was  brought  for 
mp^ney  had  and  received^  upon  a  fimilar  con* 
cra£t^   •'  to  recover  the  furplus  pf  the  half- 
penny an  ounce  ^/*     The  defendant  paid  in- 
to court  the  principal  and  intereit  at  5  per 
eenf.  from  the  time  of  the  bargain,  and  offer- 
ed to  pay  cofts  down  to  the  a£tion  brought : . 
And  the  (ingle  queftion  was,  "  Whether  the  . 
excefs  of  int^reft  ihould  be  paid  V*  Ic  appear-  . 
ed  n^anifeftly  at  the  trial,  that  this  exce&  was 
only  to  betaken  in  cafe  of  delay  of  payment 
at  the  .end  of  three  months,  and  for  no  other, ' 
rcafon  whatfocvcr ;  and  the  vendee  was  at . 
liberty  to  have  paid  th^  principal  at  the  ex^pirr 
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tSLpoa '  of  that  time.  I  ruled  at  GuUdhatf^ 
that  the  tranfadion  ought  to  be  conddcred  i% 
not  ufurjr  within  the  ftatute.  But  (he  law  6( 
ihe  land  having  declared  that  5  fer  cent,  wai 
fufEqient  for  dftrlay  of  paynnertt,  I  was  of  opi- 
nion that  the  demand  of  the  furplus  was  art 
exorbitant  demand,  and  therefore  ought  not 
tq  be  recovered  in  an  aftion  for  money  had 
i^fjd  rcpeivcd.  The  jury  accordingly  found  a 
verdift  for  the  defendant,  and  that  opinion 
was  acqiiiefced  in  without  any  new  trial  being 
moved  for. 

• 

But  to  conHder  this  cafe  firft,  in  the  light  of 
an  ufurious  contraft.  There  is  no  contrivance 
whatever,  by  which  a  man  can  cover  ufury^ 
Here  are  two  brokers.  One,  who  is  the  de- 
fendant, wants  to  buy  goods  that  were  upoii 
fale ;  and  the  other  agrees  to  lend  hiitl  money 
for  that  purpoft? ;  but  he  is  to  lend  it  uporf 
the  terms  of  being  paid  both  principal  and 
inrercft  from  the  time  the  loan  commericed^ 
It  is  true,  no  rateof  intereft  is  referved  in  the 
note;  "but  it  is  made,  payable  on  demand.- 
From  the  moment  of  the  demand  therefore,' 
it  would  carry 'intereft;  and  the  plaintiff  had 
a  ih  his  power  to  make  demand,  the  very  rrr-' 
'  ftiitt  the  bill  was  delivered.  Bcfides  this^ 
he  does  not  even  truft  the  defendant  with  the 
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poflfelTion  of  the  money  in  his  own  hands } 
but  when  the  goods  ane  bought,  and  not  i/-  ' 
fore^  he  pays  the  nfioney  to  the  landlord  for 
the  defendant.  Within  two  hours  after,  he 
demands  the  money,  and  then  the  note  begins 
to  carry  incereft.  He  was  not  bound  by  the 
agreement  to  give  credit  for  a  moment.  So 
that  there  was  no  fort  of  rilk  whatfoever; 
and  in  fa6t,  as  (bon  as  the  money  was  paid,  a 
man  was  put  into  poiTefllon  for  himfelf^  as 
well  as  for  the  defendant.  The  note  there- 
fore, was  payable  with  interefl:  from  the  time 
of  demanding  payment,  and  he  has  polfeflioa 
of  the  goods.  That  was  manifeftly  with  a 
view  to  fecure  to  himfelf  the  furplus  advan* 
tage  which  he  had  ftipulated  for,  upon  a' re* 
fale.  Both  parties  from  their  fituation  knew 
there  would  neccffarily  be  a  profit.  It  feems 
to  me  therefore,  that  the  intention  of  the  con- 
traft  was  to  get  more  than  principal  and  le- 
gal intereft  upon  the  note,  which  is  uTury 
within  the  meaning  of  the  (latute.  But  fup«» 
pofe  it  were  not  ftridtly  ufurious,  (hall  a  man 
in  an  aflioo  for  money  had  and  received^  which 
is  an  equitable  a£tion,  and  founded  in  con- 
fcience,  recover  fuch.an  unmeafurable  4n<| 
exorbitant  demand  7^  this  is  ?  Moft  clearly 
Iff  4iall  npt.    Thcrc^rc  lypn  citticf  |;rpiio4 
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tlicverdift  muft  be  &t  afide,  and  the  noh* 
fiiit  entered. 

If^iUes  Juftice.^^I  aun  of  the  fame  opttiiom 

r 

Afihi^Ji  Juftice. —  I  think  that  vpon  the 
ori^nal  contract,  it  muft  be  underftood^  the 
j^aiotiff  was  to  have  qo  iRterdl>  and  therefore 
the  coDtr^A  itfelf  was  not  ufurious.  But 
having  broken  the  faith  of  chat  agreement^ 
hj  naaking  an  iininediate  demand  of  pay* 
inenr>  and  thereby  entitling  himfelf  to  intereft^ 
I  am  of  opinion  he  has  precluded  himfelf  firom 
demanding  a  fhare  of  the  profits  of  the  fale 
like  wife  $  for  it  is  againft  confcience  that  he 
ihbuld  have  both* 

« 

BMer  Juftice.--*  Whether  this  be  ufurious 
or  noti  it  is  clearly  great  oppre/Tion.  Lend* 
ing  money  is  giving  credit.  And  here,  the 
confideration  was,  tha,t  the  plaintiff  fliould 
have  half  the  profits  of  the  fale.  But  inftead 
of  giving  credit,  he.  demands  the  money  im« 
tpediately •  The  coafideration  therefore  is  at 
an  end. 


JPcr  Cur.    Let  a  nonfuit  be  entered. 


So 


-So  upon  the  fame  ground  of  reafon^  if  the 
borrower  of  money  give  a  bond  forthepria* 
cipal  and  incereft  at  5  /.  per  cent^  and  covenant 
at  the  fame  time  alfo  to  pay  CO  the  lender  a 
certain  portion  of  profits  of  trade,  this  is  an 
ufurious  conxrafb,  and  the  obligee  cannot  re- 
cover on  the  bond ;  for  in  fuch  an  agreemeot 
provifioji  being  made  to  receive  the  profit! 
only,  and  not  to  engage  for  the  lofles  of  the 
trade,  it  is  contrary  therefore  to  the  princijA: 
upon  which  the  partnerlhip  contract  muft  be 
founded,  namely^  reciprocal  advantages,  and 
muft  confcquently  be  deemed  a  contraA  noc 
binding  upon  the  parties.  Thus  in  the  cafe 
of  Marfe  againft  I\d.  tyilfo7t « ,  which  was  an 
adion  of  dcbt#3n  bond  for  4000/,  The  de- 
fendant, after  craving  oyer  of  the  bond^  which 
was  a  joint  and  feveral  bond  by  the  defend- 
ant Matthew  and  Harry  IVilfoni  and  of  thef 
condition,  which  was  that  the  bond  Ihould  be 
void  if  the  defendant,  or  Harry  tVilfon^  (houM 
piiay  2000/.  with  lawful  intereft  for  the  fame 
at  5  fer  cent,  pleaded,  that  before  the  execut- 
ing of  the  bond  Harry  Wilfon  was  poffellcd 
(amongft  other  things)  of  two  ihares,  calcu- 
lated to  be  of  the  value  of  1000/.  each  Ihare, 
in  a  brewhoufe  fituat^,  &c.  and  which  brew* 
houfe  and  the  buQnefs  thereof  were  then  oc- 
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cupied  a^d  carried  on  b)r  him  Md  OM  ffHtliam 
Cator  and  Frs^icis  Jeffiries  in  pannerihlp  to- 
gether^  under  the  firm  ef  Cator  and  Co. 
which  two  fluires  were  thereafter  expeftetf  to 
produecia  targe  fur  plus  ef  proBcs  to  Hitrfji, 
over  and  above  whiit  wtnskl  be  fufficient  to 
fatisfy  and  pay  the  tntefcft  of  2600  A  alter  the 
race  0C5  i^  per  cm.  for  the  forbearahce;  and 
thcrcu|KWi>  on,  &c.  aty  &c.  it  Was  corruptly, 
and  agiinft  the  form  o(  the  (tatute  in  fibch 
cafe  made  and  provided,  agreed  by  and  be* 
tween  the  plaintiff  and  H^^rj  ff^i^on,  that  the 
plaintiff  fliould  tend  to.  tiie  faid  Harry  2000  A 
and  (houM  forbear  and  ^ive  day  of  payment 
thereof  to  the  faid  Harry  untrl  and  upon  the  ' 
faid  nth  day  of  71^^.1789;  and'that  for  filch 
forbearance  and  giving  dky^f  payment  of  ffie 
iaid  2000  /,  the  faid  Harry  ihould  pay  to  the 
plaintiff  not  only  inieraft  for  the  faid  2coo  /. 
for  and  during  (He  tiflie  of  fuch  forbearance, 
after  the  rate  of  5  £  ^  tawr*  but  aJfo  Inch 
furplus  profits  as  ibould  arife  during  the  time 
pf  fuch  forbearance  00  the  Aid  two  ihares^ 
»fter  ^L  per  cmt.  per^  ammm  for  the  iafd 
2000/.  ftiould  be  paidi  and  that  for  fecuring 
the  re-pfiyment  of  the  faid  aooo  /.  with  inte* 
reft,  at  the  rate  of  $  I.  per  cmt.  per  ankitm\  the 
faid  Harry  and  defoodftftt  iKwid  execute  tfie 
l^ond^  &c,  and  tlut  for^lrcvriftg- the  payment  ^ 
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of  fuch  furplos  prafits  as  aforefaid,  die  fiud 
Harry  fko\M  m^kc  a|id  fubicribe  a  certain 
writing^  bearing  date  the  tirh.Jum  1788^ 
purporting,  that  in  cooiklerattoo .  of  the  faid 
aooa/.  received  by  the  faid  Harry  from  the 
plaintiff  be  the  faid  Harry  for  himfelf,  his 
ezecutorsi  &c«  made  over  to  the  faid  plain- 
tiflT,  his  heirsj  executorsi  &c»  the  faid  two 
ihares^  &c,  (that  is  to  fay)  that  after  5  /.  per 
cent,  was  paid  on  the  faid  capital  of  scoo  /• 
fiicfa  furplos  as  Ibould  arife  on  the  faid  two 
fhares,  which  was  calculated  at  loco  L  each 
fiiare,  (hould  be  bma  fide  the  property  of  the 
plaintiflv  and  (hould  be  paid  to  the  plaintiff 
on  demand ;  and  covenanted  that  on  the  24th 
of  every  moailioi  JuMi^  during  the  time  the 
faid  Harry  (hould  be  in  poflellton  of  the  faid 
2000/.  be  would  produce  the  full  and  true 
accounts  of  the  profits^  (uch  as  were  made  up 
by  the  faid  Harry  and  his  partners,  &c.  The 
plea  then  iVated  that  the  plaintiff  afterwards, 
(co'wit)  ooj^&c.  at>  &c.  and  inpurfuance  of 
the  faid  corrupt  agreement,  lent  to  the  faid 
Harry  the  feid  2009  /.  and  forbore  and  gave 
day  of  payment  thereof  to  the  faid  Harry ^ 
until  and  qa  tb^  (aid  i  ith  of  June  1789;  and 
that  after  the  m^ikiiig  of  the  faid  corrupt 
agreement^  and  in  purfuance  thereof,  and  for 
laturing  chc  r^'paymeos  nf  she  iaid  2000/. 
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with  intcreft  at  the  rate  of  ^L^pr.cenf.  per 
snnunii  (to  wit)  on,  &c,  at^  &c,  the  faid  Har^ 
ry  and  the  defendant  executed  the  bond,  &c. 
\V!;I^  the  faid  cooditiotr thereunto  fubfc^'ibed; 
and  that  in  further  purfuance  9f  the  fai^  cof- 
rtipt*  agreement,  and  for  fecurjng  the  pay- 
ment of  fuch  furplus  profits  %s  afi^xcf^i^, 
-afterwards,  (ta.wii:)  c«i,  &e.  at,  &c,  the  faid 
••  tJarry  Wilfon  made,  and  fubfcribed  a  certain 
writing,  bearing  date  the  faid  i|th  of^  June 
T788,  according  the  purport  and  effeft  in  that 

behalf  afore faid'j  the  defendant  then  averred 
tTrat  the  furplus  of  the  profits  ,fo  .agreed  to  be 
paid  by  the  faid  Harry  to  the  plaintiff,  tpge- 
ther  with  the  intereft, To  agreed  to  be  paid  by 
the  faid  Uarry  to  the  plaintiff^  and  fo  fccured 
by  the  bond  and  the  writings  fb  riiade,-  &:c. 
exceeded  the  rate  of  5  L  per  centn  per  cnnumy 
(Contrary  to  the  form  of  the  flatut*,  &c,  by 
hic'ans  whereof  the  bond  is:  null  and-  void. 
Tb'this  there  was  a  demurrer ;  •ftacing.  for 
Guufe  that  itdid  not  appear  thar'there  were 
any  furplus  profitis  arrfing  during  this  tlrne  of 
the  fd'id' forbearance  on  the  two  fhares  in  the 
pica  mentioned  ;  or  that  any  thing  by  the  faid 
agreerrient  agrred't6  be  paid  by  the  faid  Harry 
16  i\\t  plaiii tiff,  together  withrheTaid  intereft", 
fo' agreed  to  be  paid  by  the  hid  Harry  to  the 
faid  plaintiff,  and  fo  fccured  by  'the"bond,  e*x- 
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ceeded  the  rate  of  5  /.  per  cent,  for  the  for- 
bearance of  each  100 /I  per  annum,  contrary  to 
.  the  form  of  cheftatiite,  &t.  jctihder  in  demurrcf  • 

Cbamhre^  in  fupport  of  due  demurrer,  con- 
tended that  this  contract  was  hot  ufurious; 
.  fot"  akhbugh  the  plaintiff  was  intided  to  the 
furplas  "profits  of  the  v»p  IhareSi  in  addition 
to  the  yL'per  eint.  on  thi^- money  lent;   and 
although  as  between  him  aod  th^  partners 
he  was  not*  anfwerable  for  the  lofies  in  the 
tride,'  yet  CO  all  the  reft  of  the  world  he  was 
refponlible  for  the  parmerfUip  debts,  and  thus 
his  principal  was  in  hazard.     And  it  is  eflen* 
rial  to  the  crime  of  ufury  jhat  the  principal, 
.  upoa  which  more  than  kg^l  intercft  is  re- 
fervcd^  ihould  not  be  put  in  hazard/.     The 
diftinftion  taken  by  Boideridge  J.  in  Cro.  Jac. 
508.'  has  always  been  eonfider^d  as^  the  rule 
,  t3pon  which  queftions  of  this  fort  muft  be  de- 
.  cided.: .  If :I  lend  100/.  to  have  lao/.  at  the 
'.yoar's  end  upon  a  cafualty;  if  the  cafualty 
X  goesjK)  th^  intereft  only,  and  not  to  the  prin- 
J  cipal,  it  is  ufury  i  for  the  party  is  fure  to  have 
the  principal  again,  come  what  will  come: 
butif  the  thtereft  and  principal  are  both  in 
..  hazardy  it  is.  not  then.  ^fory.     Jf  it  be  objeft- 

•«d* chat' by- the  cefms  of^l^is  coijtrad  the  prin- 
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'^  Lord  Chofterfield  v.  JanlTfrt,  z  Wilf.  »g6/ 
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cipal  is  feciircd  at  ^11  events  ^th^  4^V€r  is^ 
that  it  is  no  farther  (^cur^din  tbiSoCj^f^  <han 
in  tbc  cafe  of  every  fleeping  partner,  :wh9  w- 
ccivcs  cL  per  cent,  on  bis  Awn.lhare.  of  the 
capic^,  befides  His  proporcioQ  of.th^e  profits^ 
And  ic  is  immaterial  whetbei  f here  be  or  be 
not  a  claofe  in  |he  agreement  igr  fubje^  fi^ch 
ileeping  partner  to.  d^e  pia^-tn^rifaip  4eb^,  bCr^ 
caufe  the  law  annexes  fuch  liability;,  to  the 
-right  of  receiving  the  pofits  of  the  trade. 

The  queftion  relative  to  fecret  partners^ 
was  ,very  fully  confidered  in  Grace  y.  Smi^b  Z, 
where  a  partner,  who  retired  from,  tr^de^  Jef? 
tfum  of  money  in.  the  bufinefs,  for  which  he 
was  to  receive  a  certain  annuity,  over  and 
alx)ve  his  5  /.  per  cent,  and  the  Court  held 
that  he  could  not  be  confidered  as  a  fecret 
partner,  b^caulc  it  would  be  unjuff  to  fubjedi 
a  party  to  the  indefinite  loffes  of  trade,  frori\ 
which  he  could  only  receive  a.  ftipulated  pro- 
^t.  But  here,  ^aS.the  plaintiff  is  entitled  td 
the  wnole  amount  of  the  profits  of  the  tw<f 
ibares,  jTe  muft  be  refoonfible  to  the  world 
for  the  loffes.  '    .  ^    . ,  .• 

..--       ,        .     ■.  ■        f    ,     .  -■      ••■  •  -  '   ^ 

In. the  cafe  in  Blackft.  another  oiBlo9^bam 
afld  Fourdrimer  is  cited,  which  ir  mucb  ftrong- 
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cr  thiit  iJk .  prefcnr ;  where  Ptll^  who  tcctrcd 
from  bifflnefs,  fefc  a  ftim  of  money  bcTiihd, 
and  todk  a  bond  from-Brobke  his  partner  to 
fecureaii  annuity  of  io67.  for  fix  years,  over 
and  aboire  5  /.  per  cM.  foi^his  money,  in  lieu 
cfihi  ^ofiis  of  the  trade;  and  this  Lord 
Mahsfitld  held  made  huri  a  partner.  Now 
hcjre-tfie  p&rmlff  was  entitled  to  tht  profits 
ihmfeiviSn'  '  '    ' 


Dallas,  contra^  was  flopped  by  the  Court. 

h  -  • 

Lord  Kenytny  Ch.  jf.  Nothing  can  be 
elearer  than  tnis  cafe.  The  plaintiff*,  with- 
out having  arty  partherlhipi  in  contemplation^ 
lent  2000/.  to  //.  ff^llfon,  for  which  he  was 
to  receive  not  only  5  /.  per  cent,  intcreft,  but 
alfo  iuch  furplus  profits  as  IhouKI  arifc  from 
rhefc  two  (hares  in. the  bufincfs,  he  himfelf 
not  being  bound  on  the  other  hand  to  make 
good  to  the  partners  any  part  of  the  lofles 
which  the  trade  might  fuftain.  The  fimple 
bueftion  is.  Whether  this  is  not  an  agreement 
to  receive  more  than  the  5/.  fer  f^///. 'allow- 
ed by  law  for  the  forbearance' of  a  loan  { 
Mod  unqueftionably  it  is ;  and  it  is  therefore 
void.  It'^has  been  argued  however  that  this 
was  not  an  ulurious  contraA,  bec^ufe  the 
principal  was  put  in  harardy  as  it  was  liable 

U  3  to 


to  the  partnerihip  creditors :  bux  it  wa3  no 
farther  hazarded  than  in  the  cafe  of  every 
other  loan,  nainely»  by  thie  rifle  of  the  bor- 
rower's infolvcncy ;  for  as  between  the  plain- 
ti6F  and  the  partners  in  the  bufinefs,  he  v^as 
not  liable  to  contribute  to  the  loiTes  in  the 

.  trade; 


4       > 


■  -  »  •  • 

jijbburjiy  }.  Where  on  the  face  of  the 
contra^;  itfelf  the  principal  is  in  hazafd,  as  in 
bottcniry  bonds,  the  lender  may  rcferve  more 
than  5  L  fer  cent,  intereft,  without  incur  ring 
the  guilt  of  ufury.  But  where  the  principal 
k  fecured  at  all  events,  and  yet  more  than 
5/.  fer  cent,  may  be  got  by  the  terms  of  the 
contraft,  it  is  ufurious :  and  fuch  is  the  pre- 
ient  cafe.  / 

BuUer^  J.  In  this  agreement  provifion  is 
made  to  receive  the  profits,  but  none  to^en- 
gago^  for  the  loffes,  of  i;he  trade.  And  there- 
fore it  isnot  true  that  the  plain^ilF's  principal 
was  at  ftakcj  fince  by  the  terms  of  the  con-* 
trafit  the  trade  is  to  be  carried  oh  by  the  other 
partners,  and  the  plaintiff  is  only  liable  to 
make  good  the  loffes  of  the  trade  in  the  event 
of  the  infolvency  of  the  other  partners.  But 
as  between  thefe  parties,  if  thcr.e  be  any  loflts, 
they  mud  be  borne  by  the  defendant  and  the 

other 


CO»trQ8j9(>  &c.  M^ 

other  partners  i  and  if  there  be  any- profit,  the 
plaintiff  is  to  receive  his  proportion  of  it* 

Gr'dfif,  J.   declared '  falmfelf  of   tlic  ^innc 
•opinion/ 

Judgment  for  the  defendant. 

In  all  partnerftiip  contrads  where  money 
as  furnilhcd  by  one  fide  only,  if  the  cafiialty 
.goes  p  the  interejl  of  fuch  money  only,  and 
-not  to  the  principal  it  is  ujury  b,  and  the  lender 
is  precluded  from  recovering  any  thing  in 
an  action  at  law  founded  upon  fucti  an  ufii- 
Tious  concrad,  nor  can  the  parties  be  codG'- 
idcred  as  bound  by  fuch  contract*  But  at  the 
•fame  time,  to  make  a  contraA  ufurious,  there 
'muft  be  a  loan  of  money,  wares,  merchan- 
jdize  or  other  commodity,  to  be  re*paid  and 
reftored  to  the  lender  with  higher  intereft 
^han  the  (latuce  allows  ;  it  is  eflential  that  the 
thing  lent  is  to  be  returned,  for  it  canoot  be 
a  loan  unlefs  the  money  or  thing  Jbofrowed 
is  to  be  reftored;  the  making  illegal  intercft 
precarious,  if  the  loan  o(  the  principal  moaey 
x)r  thing  is  to  be  reftored^  will  not  lake  it  out 
pf  the  ftatute ;  nor  i  will^ny  other  Ihift  a)r 

h  1  Term  Hep.  2Q0. 
^  3  Wilf.  305,- 

XJ  4  contriv- 
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thefc  "difFcren«s.Jo,,afes.of,^5W,.,ij/j(ty. 

^,,  If  iponcy  be  lent  wj  a  r^.^^^ix^f»re.|fe#n 
tcgai  Ihtercft,  and  the  cafualty.affc^s^fJ^iW- 
tere^  only,  it  is  ufury  j  for  the  pariy  13  furc 
to^  ha^vc  the .  pr^Qoipai  again  at  4^11 1  Cr^^nts ; 
but  ]|^,the  iotereft  and  principal  4;r&  ^tb.iin 

/Hazardj,  it  i$  not  then  ufury :  aqd  It  yifas.^o;* 
fore  adjudged  in  thj  comn^on  flm^i  H^^Dmjf^ 
mouth's  cafe ',  where  one  went  to  Netsifound* 

./a»i/^  and  another  leat  him  ioai[.  ^r^iaiyeac 
tp  vii5tual  his  (hip.;  and  if  he  return<ed:wi9th 
tne  ihip,  he  iirould  have  fo  n^any  tbouAMkls 
ofBfh;  and  expreQei.at  what ^acct vw^bh 

,ff?(Cfeded  the  inte  reft,  allowed  by  thcffiatute; 
and  if  he  did  not  remirn,  thac  th^n)he,;yvDtikl 

,  jpfe  his  principal ;  it., was  {adjudged  .(piie  no 

.ii(ury.      ,    ..  ..   '-  ..'v^ .   v./;   :-r 

kC^o,  Jac.  50S.     Cro".  Ell;&.  27.  6^3.  741.    i  Lev. 

-54-  .'HifcH.'SiS.     I  BuliK  ^6;"  f*  Sid. '18^2/  i'chrpa. 

130.   Vern.  263.     i  Vcz.   164.     zoixri} '^6^:^- ^  Bac. 

Abr.   68 1.  6«2.     1  P^jivvk.  P.  C.  ,5,3 1-.  3  T^wn  Rep. 

» Cro.  Jac.  20>.  ^    ,-     -^     „ 


r»  ^^  .. 


••^"■•ris  ^^ra;  thaty  jprincipil  and  itiktrWhc. 
1h  hainrHd  updn  a  contihgencv; '  it  is  hp^iurr/ 
though  the  intereft  do  exceed  the  allowed 
rate  of  iAtereft.  And  when  there  is  a  hazard 
thkt^tR^'pfiiiiCtiirfnJfphaW  leis  h&ii  his'brin- 

■-^iJttl.s^ft-nbt.rur^.-^-^'J'^'-"^     ■       '■  :-^''' 

.  -  AM ''ft  fe  alfo  «ftai$Hffic<j;*  th^t  ^^iQarTjat 
f  more  fli*i  '^hc  legaV  rkte  of  inccrc^  is  npc 
-•Uftlry,  V  by  the  rJer-paryttrehrof  the  pnncijp^l^ 
the 'b<]frrc»>i^  may  aroid  thcintcrcft". 


••*  :•    / 


•- ..  >■> 


'  Thtii-  birddetidie  jullke  in  the  caf©;  of 
'gfihins  V.  Trenayne^.    Secondly,  "Iflfe- 

'«&rifi'<b6ih  rncertft  and  principal^  if  it  be  at 

ricfce  -witt'^f'tfie  piirty  Who  fs  to  payMt,  it  is 
00  1^17)  ^  X^  if  I  fend  to  one  160/.  for  tJ^o 

r.yeQrs,::io  )>ay  fcr  the  loan  thereof  30/.  ai^d 
if  Jic  )pa)F  rtie  princifMirat  H he  year's  end,  he 
(ball  pay  nothing  for  intercflr^  this  *  is  fibt 
ufury ;  for  the  part^  hath  Ijis  ekAiqib.and 
tjday  p^yj^at  the  firfl;  year/s  end,  and  fo  4if« 
charge,  .himfelf/*   ,   ,    •    .         .      :  t 


.  -/\      - 1.  A 


'^^  «SyW.  8.  Gomb.  125.  S.  C.  Carth.  67.  Su^C. 
H0I1738.  S.  C.    Salk.  390.  S.  C.  .    /    ' 

•  5  Co.  69.  b. 

'^  •^Cro-  Jac.  507.  1  Atk.  342.  351.  i  Vent,  254. 
I  Sid.  37«  5  Bac.  Abr*  40^.  x  Hawk,  P.  C.  532. 
Cowp.  iij. 

UpOA 


t9»        .^ifrnW"^ 

Upfl^  the, very  fame  principle  alfo  it  has 
becrr  held,    that  a  bgnd   m  the  ptfiiiiy  of 

aooL  condiuorved  for  the  perfqrmaoce .  9f 
articles  of  p.artner(hip«,  ought  not  Co  be  coH;- 
(idered  aa  ufurious  contradb. 


t  • 


Thus  in  the  cafe  of  Mfiriffet  v^  Kin^^ 
which  was  an  aftion  of  debt  on  bond,  in  the 
penAky  of  260 /^  conditioned  for  the  due 
performance  of  certain  articles  of  parttiCF- 
CskV^-y  which  articles  recited  that  Marj 
Morijfet  biKi  lent  Daniel  King  the  funn  of 
iQo/.  to  be  repaid  to  her  at  the  end  of  foiur 
ytarsy  "ivkh^irtinUrefi  y  but  in 'Conddeiratfon 
tl^ai^  the  faid  Daniel  King^  his  executors  antl 
odnryinfllratars,  fliould  find  and  pro  vide  for 
Maty  D^toij  daughter  of  the  faid  Mary 
Mer'^ety  (the  obligee),  meat  and  drink  in 
the  ho»fe  where  he  dwelt  or  flioirid  dwe)J, 
for  four  years,  if  the  feid  Mary  DuMs  fliould 
Jo  long  live  J  and  that  flic  ihould,  during  the 
iald  term,  board  with  him,  and  that  (he  ■ 
tbouJd  be  co-partner  with  Mi^ry  Khg,  wife 
of  the  faid  Daniel  King,  in  the  bufincfs  of  a 
xniUener;  and  Ibould  ail  that  tinae  bear  one 
moiety  of  the  loffes,  charges^  (except  houfe* 
Iceeping),  flicp-rent,  and  materials  necefiary 

P  2  Burr.  S91* 

'  for 


<!rd«ttattif,  ice. 

for  carrying  on  the  tradt,  (which  the  faid 
Daniel  King  did  agree  to  provide)  j  and  thejr 
Ihould  be  partners,  and  each  do  their  utmcft 
to  carry  on  the  trade;  and  fliould  equally 
divide   the  profits;    and  alfo  that  the  faid 
Daniel  King    fhould    lodge  the  faid  Mary 
Morijfet  (he  paying  him    lo/,  a-year*     And 
at  the  end  of  the  four  years  Daniel  King  was 
tore-pay  the  loo/l    And   io  eafe  of  the 
death  of  the  faid  Mary  Dubois^  to  p^y  the 
pYmcipal,  together  with  lawful  intereft,  for 
the  lOo/.  to   the  izciA  Mary  Morijfet.     Th6 
defendant  after  having  dennandcd  and  had 
oyer  of  the  condition  of  this  bond,  and  of  the 
articles  therein  recited,  pleads,  *^  That  ibis 
was  a  corrupt  agreement;"  with  an  aver- 
tT>ent  "  That  the  board  of  Mary  Morijfet 
(the  mother)  was  worth  20/.  a-year;  and 
the  board  of  Mary  Dubois  (the  daughter) 
was  worth   lo/.  a-year/*    To  this  plea  the 
plaintiff  dennirred. 

The- only  queftion  was.  Whether  this  was 
an  ufurious  eontraS^  within  the  ftatute  of 
Jnn.  q  which  makes  void  alit  bonds>  con- 
trafts,  and  affu ranees,  where  more,  than  5/. 
f&r  cent,  fer  annum  is  dtrefUy  and  indircdlly 
taken  for  any  loan* 

S  u  Ann.  (lat.  2.  c.  16. 

Mr.  AfpiH^ 


5ca  !^atttKt(tfp^ 

Mr*  j^pinidt  argued,  as  cotmTet  foK  th6 
plaintiff;  TOiA  Mr.  WeidtrHirn  for^<tlM^'^^ 
fertdanr.  1^    . 

The  Court  were  eittremcly  clear  thar-tbis^ 
cafe  could  not  be   within   the    ftatute    of 

wfury. 

4 

l-rOrd  Mansfield  obfervcd,  "  It  is  impof- 
fible  to  fay  that  King  nnight  not  receive  fo 
much  advantage  by:  this  partnerfhip,  as  to  be 
worth  the  confidcration.  It  might  be  a  very 
advantageous  bargain  to  King :  there  might 
be  recommendation,  ikill,  labour,  or  other 
benefits  arifing  to  him  from  it.  He  men« 
ttoned  the  cafe  of  Mr.  Hubert^  who  entered 
into  a  private  fccret  partnerfhip  with  Nelfon^ 
who  drew  him  into  a  bankruptcy  thereby  ^ 

So  here  the  plaintiS'^s  daughter  might  have 
been  drawn  into  a  bankruptcy,  by  means  o^' 
this    agreements    which   would  have   been 
more  fevere  to  her,  perhaps,  than  the  pe- 
nalty of  this  ftatute  of  ufury  would  be. 

Mr.  Juftice  Fo/tir  and  Mr.  Juftice  fVUmot 

concurred  with  the  Chief  Juftice,     They  faid 

I  it 

'  Ante  p.  13S. 


i(  did, HQjt^iq^plicitly  appear. whechcf  this  was 
a  pri^at  f^rcfcn^tM  9t  9Pt  ^  but  ic  might  be 
bciu^ncial  to  King  upon  the  whole ;  at  leaft 
ic  was  not  fuch  a  contradt  as  could  be  adjudge* 
ed  by  the  Court,  ta  berufitrlous  within  the 
ftatuie»  ' 

» 

Judgment  for  the  plainriflv 


-r" 
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9ccmuit0>  ^\»  to  be  fettleO  MiBtm 

WH  E  N  an  account  is  to  be  talcen  be- 
tween partners^  each  is  entitled  to  be 
all0W€;d  againd  the  other  erery  thing  he  has 
advanced  or  brought  into  the  partnerfhip 
concern^  and  to  charge  the  other  partner  in 
account)  with  what  that  other  has  not  brought 
,ing  or  has  taken  out  aiore  than  he  ought  K 

Thus  in  a  cafe  b,  where  there  were  two 
partners^  and  one  had  taken  out  naore  nnoney 
from  the  partncrlhip  flock,  than  his  (hare 
amounted  to,  and  therefore  becanie  a  debtor 
for  fo  much. 

Lord   Chancellor  Talief  was  of  opinion, 
,  .th^t.the,  partnerlhlp  creditor  had  a  right  to 
.  caoie  upon  the  feparate  cftate  of  the  partner, 
.wbp  was  fo  indebted. 

m 

a  Cowp,  471, 

b  £x  pane  Drake  cited   i  Aik.  ^15.     2  Ch.   Rep. 
226.  S*  P.     16  Vin.  Ab'r.  242.    Cooke's  B.  L.  61  z, 

'     *        '  '    -.         Tho* 


accoiinw,  &cv  ^303 

Tho'  length  of  time  is  no  bar  between 
merchant  and  menchrnt,  whilfl:  their  ac4 
counts  are  going  on,  yet  dealings  having 
ceafed  many  years  between  them,  and,  after 
difpuced  there  having  been  an  aoquiefcence  till 
the  death  of  one  of  them,  the  Court  o#-Chan- 
eery  will  not  direrec  ^*rt  account  with  ihc 
forvivor,  but  leave  the  plaimiflf  to  his  rcr- 
mcdy  at  law  fV 

Where  jf.  arid  S:  partners  in  trade  ftated 
"their  accourfc/  and  yi.  gave  B.  a  note  for  the 
balance,  but  at  the  fame  time  promifedt^ 
Ttflify  any  "eitor  or  tniftake  in  the  accbnirr^ 
B.  obtained  judgment  agafinftv/.  on  the  bo«c 
at  law  ;  and  the  Court  of.Chanccpy  d^rcre^d 
a  new  account  concerning  their  (lock  and 
•^Vade/artd  payment*;  and  reteiptis,  and  each 
to  produce  thciv  books  of  account  on  oath, 
^artd  wliat  Ihoiild  appear  due,  to  be  paid  with 
interert  when  and  where  the  Miflrer  ihbuld 
appoint^*     •         ' 

A  Bin  ^  is  for  ah  account  bv  A  a'mefehatft 
agafnft  "B/ a 'merchant  who  was  hk  partner. 
Defendant  pfead^,   that  the  dealirtgs  concern- 

.    c  2  Vein..  276. 
I  j  e  Badges  and  Mitchell,  Gilb.  Eq.  Rep.  224. 

ing 


^4  pacttict^ii-- 

ing  vliich  plaintiff  prays  tn  tccount,  were 
t/anfadcd  abov^  twenty  jetfs  before  the  bilt 
brought;  and  plead$  fqcb aci|iiiciceiioe  widKr 
out  fuit,  and  alfo  the  (Utute  of  Limttatioot 
in  bar  •f  the  tpcnubt. 

Pit  Cur,,  Foj^arwiM  of  fmt  for  tvtntjr 
years  viU  in  eqgiey  be  a  good  b^  tlMiigli  be« 
cween  merchant  and  merchanc 

It  is  net  neceflary  for  Ae  defend^int  in  fuch 
A  iM^to  aver  in  bis'anrwer>  that  he  did  not 
pronni(\s  within  fix  years  to  account,  &^. 
oalefS'  l^rcicularly  charged  in  the  billi  ai 
'vaa  fefolved  in  Bvdvil  and  the  Bifliop  of 
Mtath  s  and  did  /«r  cur*  in  the  above  caic. 


And  though  die  (htuce  of  (.itnttadbn)  haa 
been  always  conftiised  to  except  accounts 
open  between  merch'dne  andoierchant,  yet 
that  is  to  be  underftood  wtch  this  diftin<3ion^ 
that  if  open  accounts  be  i)y  fubfcqueot  a^s 
continued,  they  arc  not  barred  Sy  the  inter** 
;venek>n  of  fuch  length  of  timc.irofn  tbc  ori- 
ginal tranTadiong  ^  ^^.  If  f-^^  ^^  ^ojotfot  is 
-by  (he  plaintiflT  defer tcd|  in  fuch  cafe  k  is 

f  Gilb^'Eq.ftep.  225.       ■'- 
i  Cooke'»  E.  L.  6c^. 

Urred, 


r  - 


fearrid>  tUkzOtlf  as  if  ic  had  been  formalljT 
dofdii  inSPh  taken  toliave  been  fo» 

>  *   * 

And  in  a  matter  i9i  parti  Gr^^y(MX,  aC- 
(ignees  were  not  permitted  to  prove  againft 
the  icfvirfttr  fftate,  tH«  bibfrnre  of  a  long  ac-i  * 
count,  diiOj&om  the  partner  to  the  partner-^ 
fliip. 

^.  a  cjothicr  Mii  B.  a  dfer^  had  mutual  . 
dealings  Jn  their  way  of  tradet  which  were, 
carried,  on  for  feveral  years  without  payment 
of  money  on  either  fide^  but  the  debts  on  one 
fide  were  paid  o(F  againfl:  the  debts  on  (h.6 
other,  i?.  was  other  wife  indebted  to  ^..and 
on  dating '  accounts  in  300/4  for  which  he 
made  a  fs^r/^drg^  apd  afterwards  owed  yf^ 
sioo// for  which  he  gave  bond  and  judg- 
ment: B.  dies  inteftate^  and  indebted  to 
other^  By  fpecialcies^  who  as  principal  cre« 
ditors  take  out  admini^ration^  and  findiBg 
feveral  Tdols  due  from  /!•  fue  him  at  Uw  '^. 

On  a  biU  hfA.  Mt^cle^ld  C.  decreed  an 
accouht^^'and-^  that  A.  Ihould  be  allowed  on 
difcount  *what  *was  due  to  him  froni  B^  and 
his  cods  ^.  And  his  Lordfliip  faidj  that  though 

h  2  Eq.  Abr.  ^.  pi.  8.  i  P,  Wms.  325.  2  P.  Wms^ 
128.     I  4(k..$2$.  cited  8  YiA.  Abr.  560,   filac.  R.  65}^ 

i  IVcc.  Cha.  580. 
k  Cooke's  B.  L.  608. 

X  genera)]/ 
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3o«  l^mnMt\i^ 

generally  ftoppage  was  no  paymcftt,  yet  irt 
cafes  of  this  nature,  where  it  appeared  that  tto 
mutual  dealings  between  the  intefcitc  and 
pTiintiffe  were  cafriecf' on  for  fSverat  ytars^ 
in  this  minrierwichbur  payment  dftiioncy  on 
ciriier  Cidii  ft  was  a  ftroitg'prcfmirpti'on  of  "ait 
agreement  tothat  pitfpofc,  and  that  •  ottier- 
wife  they  would  not  Co  long  have  continued 
their  dealings :  that  it  was  the  conftant  ufage 
between  merchants  and  traders.  That  the 
ftatute  of  bankrupts  direfts  accounts  to  be 
taken  in  fuch  manner,  that  if  there  be  but  the 
lead  handle  for  direfling  an  account;  fo  as  to 
fet  off  the  other's  debts;  it  ought  to  be  done  -^ 
as  if  even  in  the  cafe  of  a  bond  the  interest 
had  not  been  paid,  but  caft  up  and  allowed 
in  goods,  this  would  intitle  them  to  retain 
,the  whole  againft  each,  as  the  account  fhould 
come  out  l  •  For  a  man  cannot  ftop  his  rejjt 
for  money  owing  to  him,  or  a  Sand  towards 
fatisfaftion  of  a  fimplc  contrail  debt.  Fcr 
Lord  Maa  e  fields  ibid. 


1 
I . 


Four  bookfelier^  entered  intapjrrtnerlhrp  for 
carrying  on  a  3.oint.  trade  ">,  and  being  then  in 
Holland^  accordingio  the  cuftom  of  the  coua* 
try,  appeared  before  a  Notary,  and  executed 
ai  ti:lcs  of  copartncrSiip,  declaring  jointly  and 

IPrec.  Cha.  58i. 

n  2  E4.  Ca.  Abr.  11  r. 

fcparately>- 


iep^ratel^s  thac  each  had  advanced  243600 
guilders^  total  98^400  guilders^which  fum  was 
to  pay  ail  the  debts  they  bad  then  contraded^ 
lu  mentioned  in  an  inventory ;  but  no  debts 
Ihould  be  paid  not  mentioned  in  the  faid  in- 
venf ory,  nor  aay  debts  which  either  of  the 
copartners  might  contraA  on  his  own  private 
account ;  that  a  fum  agreed  on  be.twcen  them 
fhould  be  allowed  for  maintenance ;  and  that 
all  lofs  and  gain  ihould  be;  equally  Ihared  and 
borne>  with  other  ufual  covenants^ 

The  copartnerfliip  waS  carried  on  from  Nov^^ 
1725  to  May  1 7  aS,  when  one  of  the  partners, 
for  .  a  fum  agreed  to  be  paid  him,  quitted 
and  •  relcafed  his  claim  to  the  other  three, 
between  whom  the  articles  were  continued 
and  carried  on,,  on  the  firfb  footing)  and  one 
of  them  was  intruded  with  the  goods  in  fliop 

tad  warcholife. 

But  he  became  prdfufe,  and  embezzled  the 
copartnerfliip  ftock,  and  applied  the  fame  id 
his  ownuie^  and  fufTered  the  partherlhip  debts 
to  be  unpaid  ;  and  having  contra^ed  private 
debts  on  his  own  account^becanie  a  bankrupt, 
and  a  feparate  commiflion  Was  taken  out 
tigainft  him.  The  mefTenger  to6lc  pofleflidh 
of  (he  partnerfbip  goods,  and  the  cooimillion* 

X  a  en 


crs  execut^  an  afljgnoient  Co  the  defendants, 
who  in  confcqucncc  thereof  took  poflefllon  of 
the  pkrtnerflup  goodf  and  bpoks^  and  receiv* 
cd  fcveral  fif  the  p^fiiajei'ihip  debts,  and*  were 
getting  in  the  reft,  with  an  intention  co  ap^ 
ply  them  to  the  payment  of  the  feparate  ere* 
ditoi's  I  whereas  the  goods  are  copar^erfiiip 
goods,  and  ought  xo  be.appUed  to  the  copart<4 
nerfhip  debts,  and  to  niake  the  plaintiffs. fa-: 
tisfaflion  for  what  the  bankrupt  had  embez* 
zled  for  his  own  Tepapate  ufe,  md  dot  refidu6 
to  be  divided,  into  equal  parts,  two  thirds  to 
the  plaintiffs^  and  one  third  to  the  bankrtfpt> 
to  which  he  is  entitled,  and  is  to  be  part  of 
his  feparate  eftate.  This  was*  the  prayfep  of 
;he  plaintiff  *s  bill,  and  that  the  defemlapts 
miglrt  be  reffrained  frdiri  felliftg  any  part 
without  the  plaintiff^'s  concJul-rence*^  ^ 

The  aflignees  admit  the  bill,  and  the  arti- 
cles, that  they  have  taken  pofTeflion  and  fold 
fome  of  the  ftock  without  confe'ht  of  Ae  pl^in- 
tifFs,  arid  fet  forth  an  account  in  tlic  fchedule 
to  their  anfiVer,  of  the  ftock,  and  fubmit  to 
apply  the  cftate  as  the  CouVe  ft  ill  di'r^^i 
and  "his  tbrdihip  was  'pleafed  to  decrtfe  aii 

follows: —     "^ -     ^  ^' :.    \  :;.:'- 


>fti 


T" 


*.«•  • 


•  ift.  That  it  (hould  be  referred  to  the  Matter 
to  take  an  account  of  the  partnerfhip  debt& 
receivec!  by  ithe  plaintiflTs  io  HeHani. 

^A^  To  take  an  account  (^  the  partnerfhip 
cftate  in  England^  rcceiTed  by  the  affignees, 
or  any  for  their  ufe. 

'  ^d»  To  take  an  account  of  the  partnerfhip 
debts  owing  by  the  bankrupt  ind  the  plain* 
tiffs.  • 

f 

:  4tlt»  To  x&ufe  an  adtertifement  for  the 
5dint-creditor&  of  the  bankrupt  and  the  plain*^ 
ciffs  to  come  in  and  prove  their  debts. 

5di,  To  take  ao  account  of  what  ennbezzle- 
itients  die  bankrupt  has  made  of  the  copart* 
nerlhip  eftau^ei  and.  in  laki^ig  accounts,  plains 
tiffs  and  defin)dants  t9  be  examined  on  oath^ 
to  produce  aU  books^  papers^  &c.  and  to  have 
ail  juft  allowances. 

6tht  That  what  thp  Mafter  fliall  certify  the 
4opar(ifer£hip  debts  fhall^ar^ouot  tp^  fhall^  in 
ihe  firft  place,  be  paid  by  the  plaintiffs  and 
defendants,  jto  the  joidt-creditdrs  in  propor* 
tion  to  t;heir  debts,  as  far  as  the  copartnerfhip 
cftate  in  their  hands  will  extend. 

X  3  7ih4 


^10  partncrfljfp— 

7th,  That  if  it  fhall  appear  any  of  the  pzxt^ 
Oerfhip  eflate  remains  in  the  plaintiflPs  and  de-n 
fendants  hands,  after  the  partnership  debta 
are  paid,  then  the  Matter  to  divide  the  fame 
into  three  parts. 

8thj  And  the  plaintiffs  are  to  t^ke  two 
thirds^  and  out  of  the  bankrupt's  one  third 
part,  they  are  to  take  what  it  fhall  appear 
lie  has  embezzled  of  the  partnerfhip  eftate, 

jthj  And  if  there  (lull  be  any  refidue  of  the 
bankrupt's  third  part,  after  the  partnerfhip 
debts,  and  the  bankrupt's  embezzlements  are 
fatisfied,  then  the  fame-  is  to  be  paid  to,  or 
jrctained  by  the  afljgnees  for  the  benefit  of  the 
bankrupt's  fcparate  creditors. 

loth.  The  Ma^er  niay  (late  any  thing 
ipecially ;  and  all  parties  are  to  be  paid  their 
cofta  of  this  fuit  oqt  of  the  copartnerfhip 
eftate,  to  be  taxed  by  the  Mafter. 

« 

I^ms  in  a  partnerfhip  account,  relating  tQ 
the  particular  interefl  of  a  book-keeper,  wiU 
jiQt  be  fupported  in  a  court  of  e()uity  °  • 

* 

?  Atfc.  i^|. 


Sttcounttf,  &c.  JIT 

liOrd  Chancellor  Hardwicke.  "  Though  this 
X^ourt  have  gone  a  good  way  in  fupporting  a 
book  of  accounts  which  relates  to  a  partner* 
fhip,  yet  I  •do  not  know  any  ii>{lances  where 
they  fupporxed  items  in  fuch  a  book  that  re- 
late to  the  particular  intereft  of  the  ofEcer^ 
deputed  by  the  paruiers,  to  keep  this  gene* 
ral  book  of  account  feparate  from  the  part* 
iiicrlhip  aiFairs/' 

If  ji.  and  B.  have  a  general  running  ac- 
count, confiding  of  bills  drawn  by  B.  on  C 
in  favor  of  A.  and  of  bills  and  other  fecuri- 
ties  depoGted  by  A.  with  B.  and  upon  the 
failure  of  B.  and  C  A.  is  obliged  to  take  up 
the  bills  received  by  hiiri  from  B.  whereby 
the  balance  of  the  accouncis  is  in  favour  a(  A. 
Hill  he  cannot  maintain  trover  for  the  bills 
depoGted  by  him  with  B.  unlefs  they  were 
/pcciScally  appropriated  to  anfwer  5/s  drafts 
on  C.  in  favor  of  A.  and  dcpofitcd  for  that 
purpofe  cxprcfsly  ^.  And  it  hath  lately  "been 
fo  decided  in  the  caft  of  Bent  and  Another  v. 

Puller  and  Others,  afilgnecs  of  Caldwell  aod 

/^  •••••• 

CO.  p 

o  5  Term  Rep.  494.     ' 

<>  Vide  Tooke  v.  Hollingfvvgrth^  5  ^'T'  R«  aij, 

X  4  Where 


Where  pcrfons  in  trade  have  bi^  conncA-. 
ed  in  various  fartnerlhips^  and  a  joint  com- 
miffion  taken  out  ^gainft  them  aH^  an  order 
has  been  made  for  kcepifigr  diftitfSb  accounts 
of  the  different  partnerihipv.  ^  weH  9s  the 
ieparate  estates  of  each  pactner^. 

In  1771,  Thomas  P^tii,  had  (eparate  ere* 
ditors,  ^  . 

» 

In  177  3j  TMii  and  Flight  becanie  part<« 
ners. 


In  17^1 ,  Pn/if,  Flight  and  Rutmngton 
came  partners* 


In  Ncvember  1785^  a  eommi(]^on  of  bank<4 
nipc  ifiued  againil  liie  laft  three. 

This  was  a  petition  for  fcjparate  accounts 
of  the  three  eftates.  Though  the  Court  did 
liQt  know  any  inftance^  of  dealing  in  the  firnri 
of  two  partners  forming  part  of  the  firm  of 
three,  the  prayer  of  the  petition  wis  granted, 
gnd  it  was  ordered  diat  it  be  referred  to  the 
major  part  of  die  ecnri  rkxiHioners,  named  in 
the  commiffion  ifitted  4g^nft  the  laid  bank^ 

%  Ex  parte  Marlin«  z  6ro«  15, 

rupes. 


r«p«,  ^^%^mas  Tei^,  Jobn  kt^nin^ion,  and 
Ricbard'Pligbty  to  ftcep^aif!in6:  accounts  of  the 
joint,  eftate  and  cffeftis  ar'fllc  faid  bTinkrupts, 
3*homas  P^ii)^  JtAn  Rkfmingtvn^  aiid  Rictard 
Fligify^ini  of  the  joint  tftatcs  and  cffc6ts 
of  the  faid  Tbotfias  Petit,  4tid  Richard  Wight, 
and  of  the  feparate  eftates  and  effe£bs  of  each 
of  the  faid' bankrupts;  and  that  the'  fty^ral 
creditors  on  each  of  the  faid  feveral  eftates*- 
be  admitted  to  prove^  thejr  refpeftive-  ^cbts 
under  the  faid  commiflion  againfl:  the  faid 
bankrupts>  Tbomas  Petii,  John  Runningion,  and 
Richard  Flight -^ .  and  thcit  each  of  the  f<»d  re« 
fpe&ive  eftates  hz  applied,  in  fafis&Akm  of 
the  creditors  of  each  rcfpcftive  eftate^  after 
full  payment  acd  {acisfa^icn  of  the  debts  on 
fuch  eftate.  be  carried  ^vei'  to  and  conftitute 
part  of  the  joint  eftates  of  the  faid  bankrupts, 
4nd  thecofts  of  this  appUcatibii  to  be  paid  out 
of  the  joint  eftates  of  the  laid  three  bank^ 
rupts ;  and  th^  cofts  of  keeping  the  faid  feve- 
ral diftind^  accounts  were  direfted  tob^  born% 
and  paid  out  of  each  of  the  faid  i^fpeftiv^ 
eftates,  according  to  the  proportt(Ht6  Which 
in  the  judgment  of  tbefaidccmintinoherr, 
the  fan^e  Ought  to  be  ];>6rne  aifd  paid  b^  tH&k 
fit  the  faid  eftates. 

But, 


jf4  Partitctflifp— 

But)  on  the  other  band^  when  there  have 
feeen  various  partnerlhips,  and  a  joint  com- 
miffion  IS  taken  oat  againfl  one  firm,  tn  whkh 
fome  of  the  parties  were  not  engaged^  there 
can  oniy  be  the  common  order  for  keeping 
the  diftindt  accounts  of  the  joint  and  fep^rate 
«ftate;  therefore',  when  k  appeared,  that 
previous  to  Jufy  1790,  James  Nibtock  carried 
<IB  a  feparate  trade,  and  contrafted  ieparate 
fkhts;  and  that  ifi  the  month  of  Jnfy  1790^ 
he  encrtcd  into  copartnerfhip  with  one  Richard 
CoBky  and  continued  in  fuch  copartnerfhip 
uotit  the  month  of  April  i79T>  having  con- 
tra<3rd  debts  in  their  faid  copartnerfhip^  and 
amongft  others  to  the  petitioners^ 

In  JprU  179  T,  Niblock  and  Hunter  became 
copartners,  which  partnerlhip  was  diffolved 
ID  Ji^y  of  the  fame  year.  Nibhck  and  Hun^ 
ier  were  indebted  to  the  petitioners^ 

On. the  50th  of  Jufy  tjgu  a  commifllon 
of  bankrupt  iffaed  againft  Niblock  and  fl'w- 

Nihhck  and  Hunter^  at .  the  tinf>c  of  their 
hgnkruptcy,  were-  in  |X)0cHion  of  (lock  in 

trade,  part  of  which  was  the  property  of  JVi^- 

♦ 

.  •>  Ejc  parte  Parker,  2 2d  Dec.  1791.    Cooke  314. 

Itch 


accaunw,  &c.  31  $ 

lQ£k  before  his  having  any  partner&ip^  part 
was  property  acquired  during  the  partnerfliip 
of  KtbUck  and  Cooky  and  other  pare  during 
^e  partnerlhip  with  NibhA  and  Hunter. 

The  obje6):  of  the  petition  was  to  arrange 
the  different  funds,  that  is,  to  allot  to  the  fe^ 
parate  creditors  of  NibUck,  before  his  enteti- 
ing  into  partnerfhip^  the  property  he  chea 
poflefled  J  to  the  creditors  of  Nibkck  and 
Cook^  the  property  acquired  by  that  firm  ;  and 
tp  the  creditors  of  Nibhck  and  Hunter^  their 
Joint  f^ind, 

* 

The  Lord  Chancellor  Tburlow  was  of 
opinion,  the  only  order  that  could  be  made, 
was  that  for  keeping  diftinft  accounts  of  the 
joint  aod  feparate  eftates ;  and  faid^  the  cre-» 
ditors  of  Nibiock  aiid  Ook  might  come  as  fev 
parate  creditors  under  the  ordi^n 

In  bankruptcy,  the  ftat,  5  Geo*  %.  e.  go* 
/.  128,  directs  that,  where  it  (hall  appea^r  to 
the  commiflioners  that  there  has  been  mutual 
credit  given  by  the  bankrupt^  and  any  other 
perfon,  or  mutual  debts  between  the  bank- 
rupt, and  any  other  perfon,  at  any  time  before 
^uch  perfon  became  a  bankrupt  S  the  com* 

•  Poller  181.  . 

miflioners. 


3i6  ipartitertWp— 

miffioncrs,  or  the  afljgnces  <X  the  bankrupiV 
eftace,  ihall  date  the  accpant  between  them» 
and  one  debt  may  be  fet  againft  another ;  and 
^hat  0iaU  appear  to  be  due  on  the  bahnce, 
and  no  more,  (hall  be  claimed,  or  paid,  on 
either  fide.  And  where  there  are  mutual  de« 
mands,  a  defendant  upon  an  a6tion  at  law 
may  as  well  fet  off  upon  fCev.  2.  (the 
Bankrupt  AA)  as  in  ^common  cafes,  under 
a  Geo.  2. 

Thus  in  the  cafe  of  Lock  y.  Bennett y  un^ 
der  the  claufe  in  5  Geo.  z.  c.  30.  yi  29.  vi^* 
^^  No  more  (hall  be  claimed  and  paid  than 
*<  appears  to  be  due  on  either  ftde,  upon  a 
«*  balance  of  accounts  ftated/'  Where  there 
were  mutual  demands  between  a  creditor 
and  a  bankrupt,  the  Mailer  of  the  Rolls 
was  of  opinion,  that  upon  an  action  at  law 
the  defendant  might  fet  off  his  demand  againii 
the  plaintiff,  as  is  done  in  other  cafes  by  vir- 
tue of  the  ftatute  of  2  Geo.  2.  r.  22./.  13.  and 
8  Geo.  2.  c.  24./.  6.  and  that  there  is  no  oc-- 
caflbn  to  come  iMfo  a  court  of  equity,  to  pray 
an  irijun(flion  ta  a  fok  at  law,  and  that  the 
plaintiffs  at  law  may  account.  ViJi  JGreen's 
Spirit  of.  Bankrupt  Laws. 

^2  Atki  49. 

Where 


accotinttf,  &c.  317 

Wher^  perfbns  have  mutuat  dealings,  lign*' 
ing  the  accoQiit  is  Dot  neccflary  to  make  it  a 
ftated  one,  but  it  is  keeping  it  any  length  of 
time  without  making  an  objeftion,  vfhick 
bifida  (he  perfon  to  whom  it  is  fent. 

Thus  in  the  cafe  of  JVtllis  v.  Jernegan  a . 

Lord  Chancellor  Hardwicke.  '  There  is  no 
abfoluce  necefHty  that  an  account  (hould  be 
figncd  by  the.  parties  who  have  mutual  deal- 
ings, to  make  it  a  ftated  account;  for  even 
where  there  are  tranfaftions,  fuppofe  between 
a  merchant^in  England,  and  a  merchant  be- 
yond fea,  and  an  account  is  tranfmitted  here 
from  the  perfon  who  is  abroad,  it  is  not  the 
figning  which  will  make  it  a  ftated  accounr, 
but  the  perfon  to  whom  it  is  fent  keeping  it 
by  hirh  any  length  o^  time,  without  making 
any  objedlion,  which  fhall  bind  him,  and  pre- 
vent his  entering  into  an  opeh  account  ^cer- 
wards.       * '  ^  '    '  •    •    ' '    * 

And  an  account  in  ^partn^rfhip  trade  (hall 
not  beinfpefted  after  clie  laft  baUitpeT  as  was 
decided  in  the  <;^ko(  jSeak  v*  Biak  ^f ,. 

4 

Where  a  balance  bfaccouhts  was  ftruck  be- 
tween partners,  onxhe  diiTolucion  of  their  part- 

*»«7Atk.  251. 
X  Rep.  ill  Cl^s*  190. 

ncrfhip. 


3i^  l^umttbtfr^ 

nerfhip,  it  was  ruled  in  the  cafe  of  M&rafUia  Vi 
Levi  Yi  chat  an  aAion  of  affuwpjii  would  lie  foi 
that  balance.  In  that  cafe  the.  plain tifFand  de-*' 
fendant  had  entered  into  articles  of  partner- 
ihip,  which  contained  a  covenant  to  account* 
at  certain  times  $  and  a  demand  arofe  on  thtf 
bdailce  ilruck^  which  ic  was  prored  the  de« 
fendant  exprefsly:  promifed  to  pay ;  an  objec-» 
tion  was  taken  that  the  adion  fhouki  havcf 
been  covenant,  but  it  was  ruled  that  the  adtion 
well  lies,  as  founded  on  the  exprefe  promife. 
And  this  rule  may  be^faid  to  apply  a  fortiori 
where  the  balance  was  llruck  on  the  difToluw 
tion  of  a  partnerihip,  and  an  account  ftatedy 
containing  fuch  balance,  together  with  other 
articles  not  connected  with  it. 

Thus  ih  the  cafe  of  Tojlcr  v.  Allanjon'^  i 
where  two  enter  into  articles  of  partncrfliipf 
for  7  years,  in  tvhich  is  a  covenant  to  accountf 
yearly,  and  to  adjuft  and  make  a  final  fettle-' 
ment  at  the*expiration  of  the  partnerflilp,  and 
they  diffolve  the  partncrQiip  before  the  7 
ye^rs  are  expired,  and  account  together,  and 
ftrike  a  balance  which  is  in  favor  of  the  plain- 
tiff, including  fcveral  itenis  not  conncfled  wlifi 
the  partnerfl>ip,  and  the  defendant  promifcs 

y  2  T.  ft.  438. 
%  2  T.  R.  4,5^ 

^  to 


t 

to  pay  Ic,  an  adion  of  affumfftt  Kes  on  fucb 
exprefs  promife.  Ic  is  no  defence  to  aa  ac-* 
tion  for  a  dcbc  due,  that  the  plaincifF  is  a; 
trader,  and  has  committed  an  a6b  of  bank- 
ruptcy of  which  the  defendant  bad  notice,  no 
commiffion  having  iffued  nor  proceedings 
had  for  that  purpofe :  for  though  voluntary 
payments  under  fuch  circumftaoces  are  not 
expefted,  yet  payments  enforced  by  coercion 
of  law  are  valid  againft  the  dfllgnees,  in  cafe 
any  comnriifllon  ihould  afterwards  be  takes 
our. 

This  was  an  aAion  on  an  account  ftated; 
and  other  common  counts.  Plea,  the  gene- 
ral iifue. 

On  a  rule  to  fhew  cauft  why  the  verdi^S 
which  had  been  obtained  by  the  plaintiff  in 
this  caufe  at  the  laft  York  Affizes,  before 
Perryn  B.  fhould  not  be  fct  afide,  and  non- 
fuit  entered  i  it  appeared  that  in  January 
1785,  the  plaimifFand  defendant  had  entered 
into  articles  of  copartnerfliip  for  fcven  years, 
in  which  there  was  a  covenant  to  fettle  year-  . 
ly  at  Chrijimasy  and  to  adjuft  and  make  a  final 
fettle ment  at  the  expiration  of  the  partner- 
ihip,  when  the  ftock  and  profits  were  to  b» 
equally  divided,  and  general  releafcs  given. 

In' 


320  l^attrtfrlljfp— 

In  Jpril  1785,  the  plaintiff  committed  an  aft 
of  bankruptcy,  which  was  known  to  the  de- 
fendant, but  no  commiffion  had  ever  been 
taken  out  on  it.  In  February  J786,  the  par- 
ties came  to  an  agreement  that  the  defends 
ant  fbould  carry  on  the  bufinels  alone  1  and 
they  then  came  jto  a  lettlement  of  accounts^ 
in  which  fcveral  items  were  included  not  re- 
lating to  the  partnerfhip  account,  and  the  ba-* 
lance  being  found  in  favor  of  the  plaintiff  for 
140/.  the  defendant  promifed  to  pay  it. 

The  motion  to  fet  aGde  the  rerdift  waa 
made  on  two  grounds :  firft.  That  the  aftion 
ftiould  have  be^n  covenant^  and  not  affumffit. 
Secondly,  that  the  plaintiff  having  committed 
an  aA  of  bankruptcy  which  was  known  to 
the  defendant,  the  latter  was  not  warranted 
in  paying  him  the  money,  as  he  would  be 
anfwerable  agaifi  to  the  affignees,  if  at  aoy 
time  a  commiffion  fliould  be  fued  out« 

On  the  day  for  fliewing  caufe  the  Court 
defired  to  hear  Cockel  Serjeant,  and  Holrcydg 
in  fupport  of  the  rule. 

The  proper  remedy  in  this  cafe  was  by 
#6lion  of  covenant;  for  the  parties  had  cove- 
A^tcd  to  fettle  accounts  and  pay  the  balance^ 

and 
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and  the  rule  is  that  a  plaintiff  cannot  bring 
an  aflion  oiajumpjit  if  he  has  a  remedy  of  a 
higher  nature.  The  ftating  of  the  account 
does  not  change  the  nature  of  the  debt  or  of 
the  remedy.  In  Urue  v.  Tborney  the  a<5tioa 
was  brought  againft  the  huA>and  alone  on  ai^ 
account  ftated,  and  for  goods  fold ;  a  fpecjal 
verdi^  was  founds  ftating,  that  the  defend* 
ant's  wife^wben  fole^was  indebted  to  the  plain- 
tiff for  goodSi  and  that  after  her  marriagi^ 
with  the  defendant,  they  accounted  with  the 
plaintiff,  and  a  balance  was  found  due  to  h\tr\ 
which  the  defendant  promifed-to  pay.  There 
it  was  held  that  the  fubfequent  account  did 
not  alter,  the  nature  of  the  debt,  and  as  that 
was  originally  due  from  the  defendant's  wife, 
judgment  \7as  given  againft  the  plaintiff  be- 
caufe  the  wife  was. not  joined.  In  Herrenden 
V.  Palmer,  adminiftratrix,  the.  dcclararion 
was  on  an  account  ftated  between  the  plain- 
tiff and  defendant,  oh  which  the  latter  wa^ 
found  indebted  as  adminiftratrix,  and  in  her 
own  right.  The  Court  held  the  aftlon  did 
not  lie  again((  the  defendant  notwithftanding 
the  account  ftated^  becaufe  the  demand  in- 
cluded two  rights  which  could  not  be  joined. 

So  in  Bull  V.  Palmer^  where  the,  plaintiff 
declared  in  ajfumffit^  fetcing  forth  that  the 

Y  defend- 
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defendant  had  agcpunted  with  h'tnij  as  exe- 
cutor  of  J.S.  and  on  that  account  had  been 
found  in  arrear,  and  had  prornifed  to  pay 
him:  non-affUmpfit  being  pleaded,  the  plain ^^ 
tiflr  was  nun-fuited.;  and  on  motion  after- 
wards  it  was  held  that  he  (hould  not  pay  the 
cods,  for  the  aftion  wa$  in  right  of  his  exe- 
cutorfliip,  and  the  fnoney,  if  recovered,  would 
have  been  aiTets..  'Again  it  was  held  in  Cowp. 
ii§^  that  a  pronfiife  by  a* defendant  to  pay 
debt  and  colts  tn  cohfidefatioh  that  the  pTain- 
tiff  Would  ftay  '^'xecutKin  under  ^a  judgment 
recovered  Is  not  a.  fufficient  confideratiijin 
oh  which  to  raife  an  ajfumpjit :  it  was  faid  t)V 
jpprd  Mansjieldi'^ to  be  turning  a  judgment 
debt  into  a  cjcj^t  upon  Ample  contrafV.  All 
thefe  cafes  tend  to,  (hew  that  the  A^atitag  the 
accpunt  in  this.^caf^  did  not  fupprfede  the 
'prigin4  c«ht  of^^aftion^  'but  that/the  mv?- 
nant  was  ftill  Jn  force.  Then  the  rule  ap- 
"plies  that  ^i»^/  wjirnpf  lie  vi^erie  t||?re^  Is 
,  a  remedy  of  if  JiiaSier  nature.  BcfidcsJlf  tlie 
plaiptia  were  -to  recover  in  this  amon,  sand 
rW^-^^  /uc.vpon  jhe  coyeha^t^afferv^rdj, 
j^judgmc|)trecQ^Cjrcd.ifl         ^iQl^  cquU 


out 


out  upon  the  afltof  bankrupt/  committed  by 
the   plaintiff,   of  whieh  th«  defendant  has 


notice. 


It  was  lately  held  by  the  Court  in  the  cafe 
of  Vernon  y.  Rankey,  that  after  an  a6k  of 
bankruptcy  committed^  no  payment  to  the 
bankrupt  can  be  protected,  if  made  by  a  per^* 
fbn  having  notice  of  the  aft  of  bankruptcy. 
That  doftrjne  was  founded  upon  the  prbcU 
pie,  that  the  bankrupt  is  not  a  free  agent,  and 
afcer'the  aft  of  bankruptcy  has  not  the  legal 
^ilpolition  of  any  part  of  his  firoperty.  Then> 
if  the  money  could  not  have  been  paid  by  the 
defendant  voluntarily,  it  follows  of  courfe, 
that'  payment  cannot  be  compelled  by  any 
^a^ion.  '  For  otherwife  this  (Irange  abfiirdity 
Ind  irijil^ice  will  arife,  that  although  a 
debtor'y  who  ha^  knowledge  of  an  aft  of  bank<^ 
ruptcy  committed  by  his  creditor,  is  willing 
'tp  aft  bond  fide,  and  to  difcharge  his  debt  ho« 
/hefti/,  yet  he  mull  neceflarily  be  compelled 
to  bear  the  expence  of  an  aftion  in  order  to 
Tecure  himfelf,  which  may  be  greatier  chiui 
'the  whole  amount  of"  the  demand.  Aj|l 
even  fufferihg  judgment  to  go  by  /default 

.  ■*    » 

would  not  protect  him ;  for  if  it  be  a  good 
bbjeftion  t9  make,  he  would  be  bound  to 

Td  take 
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cake  it;  otherwife  the  afllgnees  might  re- 
cover the  debt  from  him  a  fecood  time. 

JJhburJl  J.— There  is  no  foundation  for 
this  application  on  eidier  of  the  grounds 
ipentioned  by  the  defendant's  counfeU  It  is 
firft  objected  to  the  form  of  the  a&ion,  that 
an  account  dated  will  not  lie, .  becaufe  part 
of  that  account  arofe  on  a  partnerihip  tr^nf- 
aftion,  and  that  as  to  that  the  plaintifT  has  a 
remedy  of  a  higher  iK^turer  *  But  by  the  dat- 
ing of  the  account  an4  introducing  other  ar- 
ticles not  relating  tp,  t4iei  partnerihipj.  the 
nature  of  the  den>and  is  changed,  and  a 
new  caufe  of  adion  arofe,  independant  of  the 
articles  of  covenants  ,  Both  parties  by  agree- 
ment confolidattd  the  demand ;  and  the  de- 
fendant mud:  be  taken  jto  haye  thereby  given 
bis  cpnfent  to  confider  this,  as  a  new:  debt  on 
an  account  dated.  Beddes,  it  is  for  the  de* 
fendant's  benefit ;  s(nd  it  is  extraordinary 
that  he  diould  indft  on  beipg  harradfed  wjth 
two .  acfiiions,  when  the  whole  demand  may 
be  recovered  in  one«  There  appears  to  be 
y  little  weight  top  in  the  fecond  objedion. 
k  isobjeded  chat  the  plaintiff  cannot  main- 
tain this  a£tion,  becaufe  he  committed  an 
z&  of  bankruptcy  fo  long  ago  as  in  the  year 

1784, 
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1784,  though  it  was  not  followed  up  by  a 
commilfion,  nor  by  any  fubfequcnt  fteps  to 
obtain  one.  If  this  objedion  were  to  pre- 
vail, it  would  equally  hold  at  any  diftance  of 
time,  though  it  were  never  in  the  contem- 
plation of  any  creditor  to  fue  out  a  commif- 
fion.  But  I  think  that,  apart  from  that  con- 
fideration,  it  does  not  lie  in  the  defendant's 
mouth  to  make  the  objeftion.  Where  a  per- 
fon  pays  voluntarily  with  notice  of  the  bank- 
ruptcy, there  the  rule  holds ;  but  not  where 
he  pays  by  the  coercion  and  judgment  of  a 
Court  of  Law,  An  aft  of  bankruptcy  can- 
not not  over-reach  a  judgment  recovered. 
If  indeed  it  were  by  coUufion,  that  might  al- 
ter the  cafe.  But  there  is  no  pretence  for. 
faying  that  there  is  any  collulion  in  the  pre- 
fent  cafe. 

Buller  J. — The  firft  queftton  is,  Whether 
this  aftion  can  be  maintained  in  its  prefent 
form.  The  parties  entered  into  articles  of 
co-partner(liip,  in  which  there  is  a  covenant 
to  adjuft  and  make  a  final  fettlemeot  at  the 
expiration  of  the  term.  Primd  facie  there- 
fore the  plaintiff  was  entitled  to  bring  an 
aft  ion  on  the  covenant:  if  it  relied  there, 
th^  objeftion  .mull  have  prevailed.  But  on 
the  diffolution  of  the  partncrlhip,  the  parties 

Y  3  fettled 


fettled  an  account.  And  it  is  to  tNt  obfttTcdji 
that  the  account  wa$  lK>t  t^nfineduto'^maQ^rs 
relating  to^  the  partnerfhip^  tnsit  it  Inchidetf 
other  articles  for  which  covenant  nvittinot  fi«; 
Therefore  when  the  defendant 'pnotoifed -.to 
pay  the  i>alanee,  there  was  i«n  tsA  )oC:  like 
covenant.  And  even^^  if  no  otfaar  aitt^ck^  haci 
been  introduced  into  the  Account:  jbttitholfi 
relating  to  the  partnerflMp/  I^  fhiOftildt^iftiU  be 
of  opinion  that  ^M^  iimiiid  lie.  <f/iBot  thp 
qucftion  then  would  b^.  Whether  a^piwioiis 
parcnerfbip  being  difTolv^sd)*  aid  nEm^ffyrobot 
fettled,  is  or  is  not  in  polmof  lawa^fofficictt 
confideration  for  tt  pronufer?  I  bav^  no  di^ 
ficulty  in  faying  that  it  is*  Nov.here  there 
was  an  expriefs  promifc  by^the^  defendant  to 
pay  the  balance;  and  therefore  the  cafe  cited 
from  j4lleyn  does  not  apply ;  for  in  that  cafe 
there  was  Ho  expfefs  promife.  It  is  objeAed 
that  the  judgment  in  this  aftion  coftAd  not 
be  pleaded  to  an  adion  brought  on  the  cove- 
nant: but  1  think  it  mighty  if  pleaded  with 
proper  averments.  For  a  plaintiff  cannot  re* 
cover  a  double  fatisfaftioW:  ifhebasycco* 
vered  a  judgnient  in  6ne  fbriii  of  aftioA*,  he 
cannot  afterwards  rfccbver  in  another  for  the 
fame  eaufe  of  a&ion.  With  refpcft  t6-  the 
other  objedloiiy  in  fupport  of  whidi  the  'iUUc 
oi  Virmn  and  Hankef-h  cited ^  there  the 

payment 


pafmetitc  was  made  voluntarily  with  know* 
Icdgi  ofoiul  aA  of  bankruptcy,  which  was 
feBowcii  up  by  a  comnqifiiaR.  The  af&gnees 
CM  :Olll]f>  reprover  where  (he  payment  has 

hteh-rucioMUfLty,  and  with  notice.-:  bu(  in  the 
prtiSot  icale  diere  has  been  iiq.  coma)ifiiony 
ha^docqint  iwte  ftruck;:  ^neither  was  there 
ah]rinoNlcionco''fi]c  ouca:commi(rioi);  ^d 
dieldtfehdaM  will  not  be^  ooplidered  to  hav^^ 
})iiid  '3iis  tlimftod^  voii^tSrilyr  -  If  indeed 
iherc  iwere  any  fraud,  by  the  defendant's  col- 
luding^niath  the  bankrupt  in  fufiering  a  judg- 
ment^ be  recovered  ag^inft  him,  that  would 
ht^  a  different  cafe.  But  there  is  no  fraud 
la^  thtsixaft;  the  defendant  has  no  legal 
«defcaier^tahd.  die  aAion  is  right  in  point  qf 


l'% 


Lr  >  i^rqfif  }.  .declared  himfclf  of  the  fam^  opi 
*«ion;;W.4^,th,pQiiits, 
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himfelf  merchant^  might  have  an  account 
againft  another  naming  him  merchant,  and 
charge  him  as  his  receiver  a.  An4  altho' 
aftions  of  account  may  be  brought  in  fomc 
cafes  by  one  partner  againft:  another,  yet  (till 
arc  matters  of  account  thought  more  pro- 
perly cognizable  in  equity  than  at  law,  a$ 
the  party  can  have  a^difcovery  of  all  books, 
papers,  and  writings,  together  with  the  be- 
nefit and  advantage  of  the  defendant's  oath. 
But  (ince  the  pradical  arts  of  merchants  and 
traders  are  bed  underilood  by  thofe  who  are 
mod  (killed  in  the  fcience  of  merchants'  ac-» 
counts,  perhaps  the  readied  way  to  adjuft 
differences  between  partners  is  to  refer  all 
matters  in  difpute  to  perfons  in  their  own  line 
to  fettle  accounts  between  them.  And  we 
have  the  highed  authority  for  adopting  this 
plan,  becaufe  the  Houfe  of  Lords,  in  mat- 
ters of  account  which  arc  intricate,  refer  it 
to  two  merchants  nanied  by  the  parties,  to 
confider  th^  cafe,  and  report  their  opinions 
upon  it. 

Thus  in  the  cafe  of  Gyles  v.  Wilcox  and 
Others  *>. 

a  1  Inft.  372.  a.     II  Co.  89. 
,   b  a  Atk,  144. 

Lord 
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•  Lor3  chancellor  Hardwicke — The  Houfie 
of  Lords  very  often,  in  matters  of  account 
ivhich  arc  cxtreniely  intricate  and  perplexed, 
refer  it  to  two  merchants  named  by  the  par^ 
ties,  Co  conGder  the  ca(e,  and  report  their 
opinions  upon  it,  rather  than  leave  it  to  a 
jVry. 


33a.  -••-  Ji3'iu|}atf  aX 

{(J^  qjUMiboc.  rcachi  partner  iT^oft:  Joe/ hoohfi* 
dered  as  an  auchorifed  agent  for  the  ixf^>faioth 
by  the  common  law^  and  the  law-picrchant. 


?.^!H 


iTInKt  where  two  partners  agreed  t&  hrr^w 
a  fum- of  money  of  a  third  ptrfon^  ^1>lll  6nly 
ofte  gave  a  bond^  and  the  other  lAPicmffird  it, 
the  monejr  was  afterwards  entered  in  the 
ctffh-bodk  of.  the' parSnevlhip ;  tspM  a:baDk- 
raptcyi '  happening^;  a  joint  -  CQiliHl^iflloli  *  Wiit 
tafcen .ciut>  and  the  bbrqgtt  na«iiied ,  iA:^fiich 
bcmd^^as  congdert^^ntkkrd  tc^  ddine-id  •And 
tprove  his  debt  tmdeir  the  joiM  doiMMiiTioh^* 

-^.Sddikewiftp  it' hath  beeni ttiM  that  .If^ two 
fdtrdie^Sii^r(eeitb]^^  a  fum  of  money  to^third 
{kcrfqOi.  tho!:.ciutjof;  ^Mi^  own  privaXe'Cttfln 

.,  .  dicy 
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ihcy  muft  be  jointly  fucd.  Thus  it  was 
held  in  thei  TCafcgpf^^ni  y.  i>«?*g^j  wher« 
there  was  a  con  craft  made  by  two  partners 
tflf1|4E^a  eff^ins^ii^ifflpoaey^fmj^  tl^fjl 
perfon  equally  out  ^(i^t^'ifwn  privaU  ^ajb. 

.  .This  w^  M  aaidhUftl  dffiApJith  totm 
iifeand:  6ccbpQtttoii*of  a  fliop,^  couDcing-Uotffi 
and  chanifcers,  piart  of  a  mefibage)  witiitll* 
appurteaancesj  f^c^  ^Ofttum  merttiP^  xPSirSf 
paidv  laid  x)ut;  a;nd' expended,  motiby  levfc 
and  advanced,  money  had  and  xeceived^  di^ 
mage^  aooA 


Plea  in  abatement,  ^*  That  the  promifcs, 
&^.  iCMy>  were,  made  by  the  defendant  and 
one  Gi9rgif  Bethell 'y>mi\%  and  not  l^  the 
defcndi^iM  oDly>  i^Ck 


» .  ^ 


Rei^icatipn,  That  thc^^:  were!  made  by  Ike 
defendant, only,  and  not  by  him  lastd  the  laid 
Canrga  jointlyi  £sf r.  Ob  :  which .  ii&e  riv^as 
joi^ied^  .^nd.a,  verilti^foiiml  for  the. defends 
an^  Tibf:  iPMtrial  66^  of  tbe:care:?werf 
thefe :  By  articles  of  partner  jhip  entered  into 
m,  1774, '  bf^^e^m  Savidi:  HxtnfikmjibBi  the 
pnci^r^  vand,  Ki^ri  Byerf  (hufband  t}6  dxf 
ylmntiM.)  Jckn^  Dohy^^  (Uiej  defeodantrVioMi 

b  H.  BUck*V*«i/,  236, 
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Cesr^t  Bethel!  of  the  other  part;  it  was 
■greed,  amongft  other  things,  that  Byers, 
T>obeyy  and  Bcthell,  fliould  carry  on  in  part- 
licrlhip  the  trade  of  a  hofier  for  14  years, 
and  purchafe  the  flock  in  trade,  menfils,  and 
fixtures  of  Humphries :  that  Humphries  Ihould 
grant  to  Byers  a  Icafc  of  the  houfe,  €5?r. 
where  the  bufinefs  was  carried  on  for  twenty- 
one  years,  at  the  rent  of  50/.  clear  of  all 
taxes,  payable  quarterly,  by  and  out  of  the 
private  cejh  of  Byers  ;  in  which  leafe,  a  room 
fhould  be  refer vcd  for  the  ufe  of  Humphries^ 
during  his  life,  and  afcer  his  death  for  the 
ufe  of  Byers ',  that  the  bufinefs  ihould  be 
carried  on  by  Byers,  Bohey^  and  Betbelly  in 
the  ihop  and  other  parts  of  the  houfc  as  it 
had  before  been  don€  by  Humphries -,  that 
Byers  and  his  family  (hould  live  in  the  houfe  j 
that  Byers  fliould  during  the  partnerfhip,  as  a 
compenfation  for  the  ufe  of  the  fhop  and 
premises,  be  paid  equally  by  Bobey  and  Betheli 
cut  of  their  own  private  cajh  25  /,  yearly,  by 
quarterly  payments,  and  that  they  fhould 
pay  Byers  a  moiety  of  all  taxes  whatjoevevy . 
for,  or  on  account  of,  fuch  houfc  and  pre- 
mifTes :  that  if  either  of  the  partners  ihould 
die  arid  leave  a  mdo^yfhefhouldy  if  fhe  chcfe^ 
he  taken  into  the  partnerjhip  for  the  remainder 
of  the   term :  that  if  Byers  ihould  leave  a 

widow. 
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widow,  and  (he  Qiould  continue  in  the  bufineli 
with  thcfurviving  partners,  tbeji Jhe Jboidd held 
the  Jaid  hcujt  upon  the  Jame  terms  and  cmdi^ 
tions  as  he  would  have  holdca  it,  if  he  had 

» 

htta  living,  Csfr. 

Byers  died  in  1778;  his  widow,  the  plain- 
tiff,  continued  in  the  partncifhip  with  the  de-r 
fendant  and, 5^/^^//,  till  the  expiration  of  it» 
when  (he  brought  this  a(?tion  to  recover  12/* 
lOi"-  half  the  annual  rent  of  25/.  (forth^ 
ufc  of  t|ie  houfe,  &c«  which  was  to  be  paid 
equally  out  of  the  private  cafh  of  the  defend- 
ant and  Bethelly  according  to  the  articles)^ 
cogcthcr  with  the  rent  for  part  of  a  year  pre- 
ceding, the  expiration  of  the  partnership,  and 
half  of  one  moiety  of  the  taxes,  as  the  de- 
fendant's ihare  under  the  articles* 

A  rule  having  been  granted  to  fliew  caufc 
why  the  vcrdifl:  (hould  not  be  fee  afide,  ajni 
a  new  trial  granted  j 

Bi^nd  Serj,  fhewed  cauf<^,  and  contended 
that  the  words  "  to  be  paid  equally^"  made 
Dobey  and  Bethell  joint  tenants^  and  not 
tenants  in  common.  This  conftrudion  would 
be  put  on  the  like  words  in  a  deed  i  and  if 
WOrda,  of  grant  be  thus  conltrufled,  fo  aho 

ought 
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kMgRt  words  of  nnBiV:'  Although'  iff  Wills 
kuA  (feids  ofcmveyifm  fttidef  the^iAfuH^tif 
•^afii'fch*!^  words  wooldl  ifnakie  t^tHiiuiiy'm 
^mtnon>  yet  indedds^cctM^bnl^  ifief 
make  a jointenancy.    VSa&y^^.^  Wllf-iV. 


jl^i^^tf  Serj^.  fortliip  plj^intiff  trg^4  ttet 
^,t>j;  ipowcy  wai^igrcfd  to  he  ^v^f' oyii  f>[ 
tb^jprii^aK  ca(h**  ofpQ^cyind  Betbett%\t  w^ 
^q  jbi^  paid  by  tbeiri  fi^parately,  and  nctf  out  of 
ih^Jpmt  ftock»  TJiere. could  be.  no  jpiot 
piiiyatc  calk :  the  cacp^eflion,  to  be  pak)  eqiiajlr 
Jy,x:puldoDly  mean  ^hat  each  ihoijild.  p^y^.ft 
niplety  of  %yL  and  the  words  ^rhaU  €0^ 
Xbew  that  they  were  individually  anfwerable^ 
*  • . .  •    -.  ,  - 

,  ILord  Loughhrcugh.  If  one  of  thci^  had 
dicdj  w.ould  Byers  have  been  co titled  I3mljr,t9 
,ijlL  :Io.^,  ?  The  intercft  jn  the  tra4c;iqouW 
h.^ve /Mmved>  y ct  according  to thi^aryaipeat 

of  the  {LJainci^  .^^^^  ^^  iiice4'e{t  .would 
jjiyc fMrvivpd.tothc-par^^  .  J^yaj^^wi^ 

have  b?eh  reduced  50 . 1 2  A .  i  o  /• .  It  ^icas  io 
itt  nature  a  joint  underw^^        ,,  ,,.  ..  ..  .! 

V  Qntid^zikd  Heatb  §4  of  tbe  iiynrre'opiiirih. 


out  9^^  i^ryjfir(ft»iif.fte^,,fe«v»h^^»ptg|^ 

Rule  difcfe^SgS^ 

In  a  firm  or  company  where  the  partners 
are  joTfttiy  cohcei-ned  ttfifty-tra^e^PM^cfs, 
the  l$bok<^'aPe:ke^l  mtWna<^'6f%i  ^oli, 
ihathr«6efe^bi5ng-j'ofih;'W"is'undeffiijdd"% 
riiif^ehifiiW  tHae  chere  can  be  tio  bt'h'et'US^ad 
cff^ftaflHg  any  occur rtncie,  that  can  Hapftenlii 
triKfe^lfeHfe^ti  the  piVtncflhfp  and[  thfrd  per- 
ToSSilothtrwifc  thaniPcarricd  on  by'ifih^c 
pcrfolr/^tTie  company  being  relatively  lo  cbniff- 
ddrcS^y  aflbming  a  title  which  incltr^cilhfe 
whole :  therefore  the  mode  of  traffic  muft  in 
allr^lpeftsbe  coniidcred  the  fame  between 
par^ersr  and  third  perfohs^  as  with  kii  in^K 
Vidtral*merchant.,arid  the  world.  AhS  m'iil 
legal  ^proceedings  by  for  agiinft  partiiersYd- 
'fpdaSng  ^any  jbint'  ebtitV^A  or  undertaking 
wfth'  thlhS^  peribns,  1V  is '  nedeflary  tJik^dil 
paHricr J  IhoiiM  be  jbifi^d,  dtherwj^<^1ic?^an; 
uge  may  be  tafeti  df'  tlie' oi^iflwii?^        '^^ 

rThusfJcr^WM  mikdiialthe  caft  o€i.Lifgl§i  v. 
Cbamfante  ^,     Where  there  is  a  partnerfliip 

<^a/^  .c  2  Sira.  820. 

demand^ 
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demand,  all  the  partners  Jhould  join  in  the  ac^ 
tiony  for  the  contraft  and  undertaking  is  joint; 
and  if  in  fuch  cafe  one  partner  only  brings 
the  aAion,  the  defendant  may  take  advantage 
of  it  at  the  trial,  and  nonfuit  the  plaintiff;  fbt- 
the  Gontraft  is  ncrt  the  fame :  but  in  the  cafe 
of  a  tort,  this  muft  be  pleaded  in  abatement. 

vThcrefbre,  in  the  cafe  of  Graham  v.  Rahin- 
fon^y  where  the  plaintiffs  were  partners  with 
two  other  perfons  of  the  name  of  Grant*,  and 
they  were  joint  owners  of  a  privateer  which 
cruifed  in  company  with  the  defendants,  un- 
der an  agreement  to  (hare  the  prizes  equally. 
They  took  a  prize  in  the  Mediterraneany  which 
was  condemned  at  Mi?wrca,  and  divided  the 
rrioney  arifing.  from  the  fale:  the  fcntcnce 
there  was  afterwards  reverftd  here,  and  rcfti- 
tution  ordered:  upon  which  tht J>laintij} alone 
paid  the  whole  rhoney,  (their  partners  having 
become  bankrupts)  and  now  fued  the  defend- 
ants for  the  moiety,  and  they  were  nonfuit- 
cd ;  for  if  the  money  was  partnerfhip  proper- 
ty, the  aftion  (hould  have  been  in  tie  naftii  of 
all  the  partners  \  if  it  was  their  own,  each 
Should  have  had  his  own  action. 

Yet,  it  is  held  that  after  a  feverance  one 
alone  may  fue.     As  in  the  cafe  of  Garret  v. 

^  2  Term  Rep.  %%i. 
2  Taj^ 


'Baylor  t^  where  three  had  employed  the  de- 
fendant to  fell  fome  timber  for  them,  in  which 
they  were  jointly  concerned ;  two  of  them  he 
had  paid  their  exad  proportion,  and  they  had 
given  him  a  receipt  in  full  of  all  demands; 
the  third  now  brought  his  aElionfor  the.  remain^ 
der^  being  hisjhare\  and  it  was  objefted,  that 
as  this  was  a  joint  employment  by  three,  one 
alone  could  not  bring  his  aAion :  but  it  was 
rirled'  by  Lord  Mansfield^  That  where  there 
had  been  aje^rame^  as  above  dated,  that  one 
alone  might  fue. 

So  it  was  held  in  Kirkman  v.  Newjiead  ^ 
where  the  adlion  was  for  the  ufe  and  occupa- 
tion of  a  houfe,  it  appeared  that  the  houfe 
was  the  property  of  fix  feveral  tenants  in 
common;  to  all  of  whom,  except  the  plain^ 
ti^  the  defendant  had  paid  his  rent :  and  this 
a^ioii  was  for  his  fhare  of  the  whole  rent. 
It  was  objefted  that  one  tenant  in  common 
alone  could  not  bring  this  aftion,  but  that  all 
ought  to  join :  but  Lord  Mar$sfield  over- 
ruled the  objcAion,  and  the  plaintiff*  reco« 
vered. 

Upon  an  indebitatus  ajfumpftt  again  ft  feve- 
ral, a  joint  debt  on  contraft  muft  be  prov- 

c  Sitt.  G.  Hall,  Trin.  4  G.  3.  MSS.  Efp.  117. 
^  Silt.  V/dim.  M.  1776.   MSS.  Efp.  117. 

Z  ed; 


,^ 


partnetftlp- 

/r  it  is  different  in  contrafts  from  whae 
torts,  which  are  feveral^  and  in  which 
ne  m^y  be  found  guilty* 


And  ther^  muR:  be  either  an  expreft  Or 
implied  promifc  to  found  this  a£lion  uponK^ 

«  ■ 

Noffi^  That  a  promife  before  it  is  broken 
may  be  difcharged  by  parol  agreement :  hut 
after  it  is  broken  it  cannot  be  difcharged  with- 
out deed  by  any  new  agreoment^  without  fa« 

tisfa(^ion, 

Sol^  he  may  give  in  evidence  on  the  gcne^ 
ral  ifTue^  that  the  plaintiff  has  a  partner^  for 
then  it  would  not  be  the  fame  contraft.  For 
the  gift  of  the  action  is  the  fraud  and  delufion 
that  the  defendant  has  oSbred  the  plaintiff  in 
not  performing  his  promife^  and  therefore 
whatever  goes  to  Ihew  there  was  no  contraft, 
or  that  it  was  performed  and  releafed,  or  that 
there  was  no  confideration,  goes  to  the  gift  of 
the  a<5lion,  becaufe  there  could  be  no  delufion 
or  fraud  to  the  plaintiff*  at  the  Xtmt  of  the 
aftion  brought. 

i  Bullcr'aN.  P.  129. 

b  Ibid. 

i  2  Lev.  144.    Ca.  K.  B.  538.     1  Mod.  259. 

!c  BuIlerN.  f.    152. 

So 
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So  he  may  give  in  evidence  that  the  pro- 
Tnife  was  ma4e  by  him  and  another  jointly  I; 
•though  in  regard  to'  this  there  has  been  fome 
latitude  of  late  in  the  condud  of  mod  Judges, 
\vho.will  not  nonfuit  a  plaintiff  on  fuch  evi- 
dence, unlefs  it  appear  x:learly  that  the  plain- 
tiff knew  there -were  more  partners  thart  he 
has  brought  his  aftion  againft,  for  he  gave 
-credit  only  to  fuch,  and  therefoffe  the  law 
ipay  well  raifc  an  ajfum^it  in  them  only. 

And  in  a  late -cafe,  where  twoperfons  were 
partners,  and  the  plaintiff  dealt  with  them  as 
fuch,  and  intitled  his  account  ^^  Cola  and 
'SbuU^^  h\3XhxQM^l  his  aftion  againft  one 
onlyj  and  was  nonfuited  at  the  Afllzes^  the 
Court  fc(  afide  the  nonfuit,  and  granted  a 
new  trial    Rice  v.  Sbute  ^ . 

This  was  an  adion  brought  againft  one  part- 
ner vnfy,  upon  a  partrurft)tp  account. 

.  At  the  triaU  (which  was  before  Mn  Juftipe 
Bathurft)  the  defendant  gave  evidence  that 
there  was  another  partner  (named  C^le)  who 
was  not  joined  in  the  adion,  as  a  defendant  ^ 

•1  Segar  and  Randal,   Mic.  24.  Car.  2. 
«  Bun  2611.     2  Black.  Rep.  695.  5.C. 

Z  2  which 
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which  he  ought  to  have  been,  as  the  plaintiff 
knew  the  fadl  to  be  fo.  Whereupon  the 
plaintiff  w^s  nonfuitcd. 

Mr.  Serj.  Burland  moved  (upon  the  5th  of 
this  inftant  May  1770),  on  behalfof  the  plain- 
tiff, to  fet  afide  this  nonfuit,  arid  to  have  a 
new  trial, 

It  appeared  upon  the  Judge's  report,  that 
the  plaintiff  could  not  but  knew  of  the  part- 
nerfhip;  for  that  all  the  letters  (hewed,  and  it 
was  even  ftated  upon  the  very  account  itfcif, 
«'  that  Cole  and  SbuU  were  partners."  So 
that  the  plaintiff  was  mtfurprized  ^  the  de- 
fendant producing  this  evidence  of  a  partner- 
fliip:  on  the  contrary',  he  had  brought  His 
^(5lion  in  this  manner  againft  the  prfefeht  de- 
fendant alone,  with  a  deliberate  deflgn  to  tajcc 
fome  advantage  of  hinn. 

The  Serjeant's  objeflion  was,  that  this 
matter  could  not  be  given  in  evidence^  but 
ought  to  have  htcri pleaded  in  abatement . 

The  Court  gave  him  a  rule  to  (hew  why 
the  nonfuit  ftiould  not  be  fet  afide,  arid  a  new 
tri^il  had. 

Mr, 


I 

&JB  between,  &c.  34* 

« 

Mr,  Serj.  Bavy  now  (on  this  14th  day  of 
McTf)  ihewed  caufc. 

He  faid,  it  would  be  very  mifchievotiSj  if 
a  pcrfon  having  a  demand  upon  a  partnerlhip 
Ihould  be  at  liberty  to  cull  out  one  particular 
partner,  and  bring  an  ^dion  againft  hiai  alone> 
leaving  out  the  reft  of  the  partners. 

In  the  cafe  of  Bojbn  v.  Sanford^  1  Salk.  440. 
the  Court  held  "  That  all  the  part-owners 
of  the  (hip  muft  be  joined:"  and  they  gave 
judgment  for  the  defendant,  beccu/e  all  the 
owners  were  not  joined^ 

This  may  undoubtedly  be  pleaded  in  ahate^ 
$nent^  but  it  is  not  neceffary  that  in  all  cafes 
whatfoever  it  muft  be  pleaded  in  abatement ; 
ia  fome  cafes>  and  under  certain  circumftan- 
ces,  and  partly  where  it  is  within  the  plain- 
tiff's own  knowledge  *'  that  there  are  more 
partners/'  it  may  be  given  in  evidence^  with- 
out pleading  it  in  abatement* 

Herej  the  plaintiff  knew  that  Cole  was  part- 
ner with  the  defendant.  He  was  not  furpriz- 
cd  by  this  evidence  t  he  aded  with  his  eyes 
open,  and  with  a  deliberate  defign  to  take  an 
unfair  advantage. 

Z3  M 


3^         mmm.- 

If  che  defendant  had  pleaded  in  abatenneniV. 

he  mud  h^vc  Jhfwn  vfho  his  partners  ivere;, 

and  tlien  the  plaintiff,  being  thus  informed  who 

they  were,   muft  have  brought  a  new  'afHon- 

againft  them  aU»    But  in*  the  prcfenc  dfe^ 

the  plaintiff  already  kneiv,  of  his  own  previous 

knowledge,  "  w{io  were  the  partners :"  and 

therefore  he  was  as  mtidh  obliged  to'bring  his 

action  originally  againftr  them  all,  if  he  hud 

cortie  at  that  knowledge  only  by  the  defend- 

ant's  plea  in  abatenient.     A^  Toon  as  he 

knows  who  the  partners  are,  Itc  is  obliged  to 

bring  his  adion  againft.  them  all-;  however 

he  may  come  at  this  knowledge,  he  canaoty. 

after  having  obtained  this  knowledge,  ftlelft 

one,  and  omit  the  refl.     Its  being  pleadable 

rn  abatement  (hews  that  he  canno:  omit  any 

ene,  if  in  faft  there  arre  more  than  onie ;  and 

if  he  does  know  it  before  he  brings  Kis  aAion^ 

it  is  more  expeditious  and  more  reafonable^^ 

.that  he  (hould  join  them  air  at  firft.     And 

though  it  may  have  been  heretofore  holden 

"  that  it  could  not  be  given  in  evidence,*'  yet 

.that  was  only  an  opinion  at  NiJiPrius :  there 

Bcvcr  has  been  any  fuch  determination  of  this 

.Cburt>.or  any  where  clfc  iri  your  Lordfhip's* 

.  tinrc.     And  if  it  has  been  ever  holden  «*  that 

Jt^was  fufficient  to  make  the  aHing  partner* 

defendants,"  the  rule  has  been  fincc  efta- 

biiflied^ 


€€ 

U 
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bliflied,  "  that  «//muft  be  joined,  ifknown.'^ 
He  therefore  prayed  that  the  nonfuit  might  j 
be  recorded. 

Serjeant  Burland  was  proceeding  to  fups> 
port  his  rule,  but  was  ftopped  by  Lord 
Man^ldi  as  not  being  neceflary, 

•  - 

Lord  M4n^ld.--To  be  fure>  a  diftinftion 

is  to  be  found  in  die  books  between  twts  and 
cj^^jfits :  "  That  in  lorts,  all  the  trefpaflers 
need  not  be  made  par£ies  t  but  in  adions 
upon  contraiif  every  partner  tnuft  be  made 
^*  a  defendant.'^  Many  nonfuits^  much  vex* 
ation>  and  great  hindrance  to  juflice,  have 
been  occafiooed  by  this  diftinflion.  It  mufl . 
have  been  introduced  originally  from  the  re- 
femblance  of  convenience,  that  there  might 
be  one  judgment  againfl:  all  who  were  liable 
to  the  plaiatiff^s  demands  But  experiehc6 
ihews  that  convenience^  as  well  as  juftice,  lies 
the  other  way.  All  contrafts  with  partners 
arcjoini  akd/everal:  every  partner  is  liable 
to  pay  the  whole ;  in  what  proportion  the 
others  (houid  amfrihiie^  is  ^  Shatter  merely 
among  themfelves.  A  creditor  knows  with 
wham  he  dealt,  but  he  does  not  know  the 
lecret  partner.  He  may  be  nonfuitcd  twenty 
times  before  he  learns  them  all;  or  driven 

Z  4  into 
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irWa  fuit  in  equity,  for  a  difcoviery  *'*v;fitf 
they  arc."  It  is  crutl  to.  turn  a  xre<iitor 
round,  and  make  hijn  pay  the  whpk  cofts  of 
a  nonfuit,  in  favour  of  a  defcndai;it  who  is  cer- 
tainly liable  to  pay  his  whole  dennand  ;  and 
who  is  not  injured  by  another  partner's  noc 
being  made  defendant,  becaufc,^  wTsat  he  pays^, 
he'muft  have  credit  for,  in  his  accouut  with 
uhe  partnerfhip.  Upon  this  point,  I  very 
early  confulted  the  three  other  Judges  pf  this» 
Court,  Mr.  Jufticc  Benijon^  Mr.  Juftice  Fof- 
ury  and  Mr.  Juftice  Wilmot.  They  were  all 
of  opinion,  "  that  the  defendant  ought  ta 
flead  it  in  abatement  \  he  then  muft  fay,  what 
the  partners  are."  If  the  defendant  does  not 
take  advantage  of  it  at  the  beginning  pf  the 
fuir,  and  plead  it  in  abatement,  it  is  a  waver 
of  the  objeftioa.  He  ought  not  tQ  be  per- 
mitted to  He  by,  and  put  the  defendant  to  the 
delay  and  expence  of  a  trial,  and  then  fee 
up  a  plea  not  founded  in  the  merits  of  the 
cauje^  but  onxkitform  of  "proceeding.  The  old 
cafes  make  no  diftinftion  between  the  plain- 
tiff's kno'uoing  of  ^  partnerihip,  or  not.  Here, 
indeed,  the  plaintifflcnew  pf  it;  butthepre- 
fent  defendant  was  the  pcrfon  wuh  \yvJi.om*  he- 
tranfafted.  He  muft  be  allowed  thia, ,  in  his 
account  with  the  other  partners.  No  jnjuftice' 
is  done  to  the  defendant  by  allowing  the  plain-^ 

tiff 


^[gj  tj^ttoeen,  &c.  j+5 

tWto  tecorcr,  but  great  rnjuftice  Is  done  to 
the  plairitiff  by  allowing  the  nonfuit  to  (land  j 
afid  what  is  ftiU  ^^voHTc,  a  mode  of  litigatioa 
allowed  which  is  hfghly  iiKOnvcnient* 

'  Mr.  Jiifdce  jfjion  concurred.  He  feid, 
that  his  Lordfliip  had  gone  through  the  whole  5 
he  would  not  repeat  what  had  been  ajrcady* 
mehtionedj  but  he  obferved  that  there  wa?  no 
necefficy  for  admitting  it  to  be  given  in  evi- 
dence, dor  any  inconvenience  in  pleading  it 
in'  abatement;  and  the  not  pleading  ic  i» 
abatement  feemed  to  be  a  waver  of  the  ob- 
je6tion» 

The  cale  in  which  Mr.  Juff ice  Tales  tried 
the  caufe,  was  a  contradt  about  wood,  but  it 
was  never  decided  here  by  the  Court. 

He  took  notice  that  upon  a  joinf  bond  the 
aftion  cannot  be  brought  againft  one  of  the 
obligors  only.  This  was  the  point  of  a  cafe 
in  Michaelmas  Term  1750.  24  G.  2.  in  this 
C<iurt,  which  was  argued  by  the  late  Lord 
Liffhrd:  the  name  of  it  was  Homer  v.  Moore. 
[I  have  a  note  of  this  cafe.]  Ncn  eft  faSfum 
was  pleaded,  and  the  jury  found  it  to  be  the 
deed  of  hoib. 


Mr. 


34*  pattitctftlp— 

Mr.  Serjeant  Hewitt  moved  in  arreft  of 
judgment,  upon  the  face  of  the  declara- 
tion. He  acknowledged  that  it  could  not 
have  been  moved  in'  arreft  of  judgment,  if  it 
had  not  appeared  upon  the  face  of  the  decla- 
ration; but  it  there  appeared  that  both  had 
fealed.  the  obligation,  and  both  were,  living. 
He  owned  that  if  it  had  not  appeared  upon 
the  face  of  the  declaration,  it  muft  have  been 
averred.  Mr.  Ford^  who  was  for  the  plain-* 
tiff,  gave  it  up,  and  the  judgment  was  ar- 
retted. 

Mr.  Jufticc  ff^tlles  and  Mr.  Jufticc  Black* 
Jione  being  both  of  the  fame  opinion. 

The  whole  Court  were  unanimous  that 
the  nonfuit  Ought  to  be  fet  afide,  and  a  new 
trial  had. 

Rule  made  abfolute^ 

Where  an  action  is  brought  againd  two 
joint  debtors,  and  one  only  appears,  the  cre^- 
ditor  may  have  judgment  for  his  whole  debt 
againft  the  perfon  appearing,  and  by  default^ 
agaiflft  the  perfon  who  does  not  appear  °. 

^  a  2  Atk.  307. 

It 
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If  an  a(?lion  is  brought  againft  one  partner 
only,  no  advantage  can  be  taken  of  the  omif- 
fioiH.  biit  by  plea  in  abatement. 

Thus  in  Ahboti  v.  Smith  ^'.  VfKxch  was  a 
cafe  on  indehitatus  ajfunfffit.  On  general  i-t 
fqe  pleaded,  verdift  for  the  plaintiff.  It  ap«- 
pearcd  on.  the  trial,  that  the  defendant '5S9?/7j&' 
and  one  Rohinfon  were  merchants  in  partner- 
Ihip,  and  that  parrtnerllifp  notorious.  That 
the  dealing  upon  which  the  prefent  aftior> 
wa*  founded  was  tranfafted  between  Abbott 
and  Rohinfon  only,  but  upon  the  partncrfhip 
account,. ^nd  that  at  the  time  of  bringing  the 
a6lion,  the  partnerlbip  was  diflblved^ 

Glynn^  fupportcd  by  JValkiTi  moved  for  i» 
new  trial  laft  Mnbaelmas  term,  becaufc  \t 
appeared  upon  evidence,  that  the  aftion  wa& 
mifconceived,  and  ought  to  have  been^ 
brought  againft  both  the  partners ;  where- 
fore he  infifted,  that  the  Judge  who  tried 
the  caufe,  (Mr^  Juftice  JVi^r^j),  ou^t  to  have 

« 

Aonfuited  the  plaintilF. 

No  caufe  was  fhewn  hft  cerm  on  account 

of  the  indi^ofition  of  the  Chief  Juftice,  and 

••    •   ■»      '  ^' 

o  s  Black.  947'. 
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this  being  a  matter  of  extenfive  preccdentj 
it  was  wilhed  to  be  determined  in  a  full 
Court. 

And  now,  Davy  for  the  plaintiff  fhewed  for 
catife,  that  it  had  been  already  determined  in 
thcr  cafe  of  Rice  and  Sbute  in  the  King's 
Bench,  Pafcb.  lo  Geo.  g.  That  where  a  man 
deals  with  two  or  nu>re  partners  he  may 
bring  his  a<5licn  againft  any  of  them  at  his 
option,  and  his  leaving  out  the  others  is  only 
pleadable  in  abatement.  And  this  cafe  is 
ftronger  than  that,  for  here  the  credit  is 
proved  to  have  been  given  to  the  partnerjhip 
account.  And  therefore  as  the  undertakings 
of  the  partners  arefeveral  as  well  joint,  they 
are  feverally  liable  to  an  action.  'Tis  true 
there  is  an  old  cafe  where  the  contrary  doc-^ 
trine  is  laid  down,  that  of  Bofon  and  Sanford^ 
Salk.  440.  3  Mod.  ^^21.  Shower  29.  ioi. 
3  Lev.  258.  Carth.  58.  There  it  was 
argued,  that  becaufe  all  the  owners  of  a 
veflfrl  mufl:  join  as  plaintiffs  in  an  aftion 
againfl:  a  ftranger,  therefore  a  (Granger  muft 
join  them  all  when  he  brings  an  adlion  againft 
any  of  them.  But  this  is  a  ftrange  non  fequi- 
tur.  The  owners  themfelves  know  who  is 
owner  and  who  not :  a  flranger  may  not  have 

knowledge* 
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ktiowkdge.  And  the  authority  of  this  cafe 
has  been  (haken  by  many  determinations  at 
Nifi  Prius^  and  this  of  Rice  and  Shute  by  the 
Court*  It  is  fit  that  the  defendant  (htidt  be 
drireo  to  his  plea  La  abatement^  if  it  were 
only  for  this  reafon,  thu  in  a  plea  in  abate- 
ment the  defendant  muft  name  all  the.part- 
nerSi  fo  .the  plaintiff*  cannot  miftake  a  fecond 
time.  But  when  given  in  evidence  on  the 
general  iflue,  the  defendant  may  (hew  at  firft 
one  other  partner,  the  next  time  t'U!;o^  and  fo 
on^  (0  his  eodlefs  vexation, 

(Slyn  and  fFalker^  in  fupport  of  the  rule, 
qontended>  that  this  cafe  was  diftinguifhable 
from  th^t  of  Rice  and  Shute^  becauie  there 
(he  adion  was  brought  againfl:  the  aSing 
partner,  whereas  here  the  dealing  was  with 
Robinjon^  and  not  with  the  defendant  SmUb. 
You  muft  admit  notice  of  the  partnerlhip, 
before  you  can  bring  aftion  againft  a  oon- 
adting  partner.  That  all  contradts  by  p;M;t- 
ners  are  primd  facie  joint,  and  require  ipe- 
cial  circumftances  to  make  them  feverak  Ic 
never  was  the  opinion  of  the  Jucjges  in 
Be/on  and  Sandford  that  ioyifjble  .p^rtner^ 
might  ftart  up  from  time  to  time  aixd  per- 
plex the  caufe :  Their  idea  extends  only  to 

known 
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known  and  vifible  part]&erS|  ,a«  in  tb^  .prefcrct 
cafe*. 

In  Lloyd  aa4  Cr^et^  at  Sbrewjhury  AS-- 
foes,  the  4thi  of  Jfril  1767,  the  cafe  was, 
thac  X/qy^  Told  fom^  wood  to  one  Wilkinjon^ 
^iu>' ibfcondcjd:  and  Uqyd  afterwards  dif- 
coveriog  that  Green  was  a  partner  with  IVil-^ 
kipfm;t  broug^ aa  adioa  agaioii  Grem.  ,  .. 

Tales  Juftice,  held  that  an  adlion  might 
lie  againft  IVilkinfon  only,  or  againit  Green 
znd  IVUkinfon^  but  not  againft  Gr^^  alone ^ 
and  thai  the  plaintifF  ought  to  be  nonfuit: 
but  however  nfiade  a  cafe  of  it:  which  not 
being  fet  down  in  time  was  never  argued. 
As  CO  pleading  this  in  abatement,  it  is  im- 
po^bJie«  It  is  a  plea  in  chief:  it  denies  the 
.whole  declaration,  it  fets  up  a  joint  contraft, 
where  the  plaiotifF  declares  on  a  feveral  one : 
and  therefore  amouitfs .  to  the  general  iiTue* 
And  no  inftance  of  it  can  be  found  in  the 
books.  It  would  produce  more  frs^ud  and 
confufaon^  th^n  it  (:aa  be  fgppofed  to  re- 
medy. 

Afterwards   in  th^  fame  term,  Be  Grey 

Chief  Juftice  delivered   the  opinion  of  the 

Court. 

There 
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There  are  two  confiderations  neceiTary  for 
the  Court  to  decide  upon  in  this  cafe.  i.  The 
nature  of  the  contraft.  2«  The  manner  of 
the  fuir.  The  laft  is  confequential  upon  the 
former.  The  contraft  when  made  with 
partners,  is  originally  a  joint  contradt,  but 
may  be  feparate  as  to  its  cfFeAs.  Though 
all  are  fued  jointly,  and  a  joint  execution 
taken  out,  yet  it  may  be  executed  againfl: 
one  only.  Each  is  anfwerable  for  the  whole,  ' 
and  not  merely  for  his  proportionable  part. 
Equity  muft  be  called  in  to  make  the  reft 
contribute.  A  creditor,  being  party  to  the 
contra£t>  is  bound  both  by  law  and  con- 
fcience,  to  do  all  that  is  neceflary  to  cfFcdlu- 
ate  the  contraft.  He  may  fue  one  of  his 
debtors  only :  but  if  the  defendant  calls  on 
him  to  make  all  the  reft  defendants,  he  fhall 
be  obliged  to  do  it.  It  is  juft  that  it  fhould 
be  fo.  I.  That  all  may  affift  in  the  defence. 
a.  That  all  may  enter  into  a  rateable  contri^ 
bution  to  pay  what  fhall  be  recovered. 
3d.  To  take  away  all  colour  and  pretence 
of  collufion.  Where  the  fuit  is  only  brought 
againft  one,  the  law  perhaps  cannot  do  com- 
plete jgftice  in  the  fame  fuit.  I  know  of  no 
writ  of  contribution.  But  in  another  fuir,  for 
nioney  laid  out  for  the  other's  ufe,  contribu- 
tion m^y  in  effeft  be  obtained.    A  Court  of 

Equity 
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Equity  docs  complete  jufticc  at  once,  by 
calling  all  parties  before  the  Court.  'So  at 
law,  if  the  defendant  means  to  take  advan- 
tage of  tlie  partnerfliip,  n  ought  to  be  pleaded 
in  abatement-,  elfe  k  is  fuppoicd  to  be  wav- 
«d.  As  it  is  for  the  benefit  of  the  defendant, 
fce  <night  to  claim  it  in  the  earlicft  ftage,  and 
not  put  the  plaintiff  to  the  trouble  of  making 
out  his  cafe,  and  then  bring  this  objeAion 
after.  In  Bojou  and  Sandford  all  the  Judges 
agreedj  that  if  the  matter  could  be  pleaded 
in  abatement,  it  ought  not  to  be  giv^n  in 
evidence:  and  Dolben  Juflice  held  that  it 
«night  be  fo  pleaded. 

Hoit  and  the  other  two  Judges  doubted^ 
feecaufe  it  was  faid  to  amount  to  the  general 
iflue  by  denying  the  point  of  the  aftion.  But 
furely,  faying  that  another  perfon  contracted 
At  the  fame  time  that  I  did,  is  not  faying  that 

1  did  not  contraft.  In  the  cafe  of  joint  bonds 
this  doftrine  is  ftrongly  fupported,  lyielpdale*^ 
cafe,  5  C(^.  1 1 9.  Stead  and  Alobun^  Cro.  Jac^ 
152.  l^non  eji  falium  is  pleaded  to  an  adion 
brought  againft  one  obligor,  proof  of  a  joint 
obligor  docs  not  vitiate  the  adtion. 

Sgjn  Chappie  and  Vaughan^  i  Saund^  294. 

2  AV^/525,  rcportjed  alio  i  Imtr.  34.     1  6V- 

derf. 


ierfi  420.  and  y^rv^  and  MoUingwortb^  Crdk 
Eliz.  494*  and  Sayer  and  Cbaytor^  i  Li^/te^. 
695.  is  cxprefs  that  fuch  objeftion  is  not 
pleadable  in  bar,  but  in  abatements  '  It  is 
tirue  thofe  were  ipecialties,  and  this  a  Hmple 
contract.  But  the  reafon  is  analogous  in 
both.  Proof  that  another  alfo  contrafted^ 
does  not  prove  that  I  did  not  contraft.  Nor 
is  this  novel  dodrine,  without  any  inftance 
(as  was  faid)  to  be  found  in  the  books.  It 
is  as  old  as  the  Ycar-Book.  Micb.  35  ften.  6. 
38,  If  one  brings  debt  againfl:  another,  and 
declares  for  the  price  of  a  horfe,  it  is  a  good 
plea  in  abatement  to  fay,  that  the  defendant 
and  another  bought  the  faid  horfe.  S.  C^ 
cited  iSr^.  /•  Briefe  37.  So  Tr.  9 Ed.  4.  ^^.  b. 
Writ  of  debt  brought  againll  E.  and  plaintiif 
declares  on  a  contract '.  the  defendant  fays 
that  the  contraA  was  made  by  him  and  one 
C.  Hill  living  and  npt  named  in  the  writ: 
upon  which  the  writ  abated.  Afterwards  C. 
dieSj  and  a  new  writ  is  brought  againft  16^ 
upon  the  fame  contraft,  he  fliall  be  received 
to  wage  his  law  (which  Ihews  it  to  have  been 
a  Iimple  contract)  although  he  hath  before 
acknowledged  the  contract,  for  he  may  have 
liiice  difcharged  it.  And  again,  Pnftb.  10  Ed^ 
4.  5*  In  writ  of  account  againft  me  as  tc* 
cciver^  it  is  a  good  plea  that  I  and  another 
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were  the  receivers,  who  is  ftill  living:  Jtrd^gv 
mcnt  of  the  writ.  For  thereby  I  (hall  cooar^ 
pel  the  pkititifFto  charge  another  as  wellas^ 
me  i  and  befidcs  he  m^y  have  fome  rnatter 
of  difcharge  of  which  1  have  (lo  knowledge.- 
If  this  bcj  as  it  is,  found  law  ^  k  is  alfo  bet- 
ler  upon  the  fcore  of  convenience  that  it 
fhould  be  (o  eftablifHed,  as  has  be^n  already 
done  in*  Rice  and  ShiUe  in  the  K^ing'is^och* , 

The  cafe  of  Z.^y/  and  Green,  was  flcvec 
determined  as  ftared,  it  was  on|y  t^je  firfi 
thoughts  of  a  fingle,^  chough  very  refpe£table 
Judge  on  the  circuit ;  and  he  left  it  to  the 
judgoient  of  the  Court  as  a  dubious  point. 

In  Bo/en  amd  Sanford  the  Court  was  divide 
ed ;  and  the  three  who-  determined  the  cafe 
went  upon  a^falfe  afTumption,  that  this  could 
not  be  pleaded  in  abatement.  Had  they 
been  aware  that  it  could,  they  declared  that 
k  could  not  have  been-  given  in  evidence. 

The  convenience  I  hinted  at  is  this :  that; 
fiy  forcing  the  defendant  to  plead  this'  in 
abatement,  or  wave  it  entirely,  he  canMt 
turn  the  plaincifT  round  more  than  once,  by 
fetting  up  frelh  partners  upon  tytry  freflv 
a£lion»    He  is  to  plead  the  whole  truth  of 


tb€    cafcj    and  give  the  plaintiff*  a  better 
writ. 

It  A.  pleads  a  partnerfhip  between  himfclF 
and  5.  and  after  iliue  joined,  a  partnerlhip 
is  proved  between  J.  B.  and  C.  rtiis  would 
be  conclufive  againfl:  the  defendant.  As  for 
colluflon  in  omitting  a  known  partner,  that 
to  be  fure  is  podlble,  but  it  follows  from 
the  nature  of  a  joint  truft,  and  is  not  the 
fieceflkry  conlcqucneeof  thedoftrine.  Great- 
er inconveniences  will  follow  from  rejecting 
it,  chdn  can  from  adopting  it* 

Rule  for  a  new  trial  difcharged. . 
Per  tot.  Cur* 
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■      « 

IfabUit?  Of  eactf  to  €reti|td^!er. 

•    -  -  1  1 

■  -  * 

WHERE  one  partner  is  cut  of  the 
kingdom^  the  partner  before  the 
Court  ihall  pay  the  whole  of  a  joint  de- 
mand. 

In  the  cafe  of  Barwent  r.  fFtlftw^  the  quef- 
fion  wa^  if  a  bill.be  brought  ^gainft  ose 
}:artner  for  a  joint  demand,  and  che^  other 
is  not  amenable  to  the  Courts  being  out  of 
the  kingdom;  whether  the  partner  before 
the  Court  fhall  pay  the  whole,,  or  one  moiety 
of  the  debt  ? 

Lord  Chaticrlkr  Hardwifke^  -^  ^'  Upon 
confidering  this  taftg  I  am  of  opinion,  that 
the  partner  i^fbie  the  Court  ought  to  pay  the 
whole.  This  is  anatogous  to  the  proceedings 
in  .courts  of  lav,  aod.likewiie  i«i  this  Courts 
for  where  a  defendant  is  out  of  the  reach  of 
the  Court,  and  camiot  be  nmde  to  appear,  it 
amounts  to  the  faitie  thing  as  if  the  plaintiff* 
had  tiaken  out  jprocefs  ibr  want  of  an  appear* 
'at>ce,  and  carried  it  thtQugh  the  whdeliiK  of 
procefs  to  a  iequefiration. 

In 
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In  this  cafe,  it  is  in  vain  to  take  out  pro- 
ccfs,  bccauft.thc  joint  dcbtpr  is  out  of  the 
kingdom.  An  cxccptfon  for  want  of  parties^ 
hercy  is  in  th|e  fa^mc  nature  with  a  plea  in 
abatement  at  law ;  but  if  you  go  upon  the 
.  R^erirs  xber^5  you  can  never  take  it  up  agaijQ : 
J90W  in  equity,  you  hfiay  uke  excepttoas  jat 
the  hearing  of  the  cauie^  or  you  may  demur 
for  want  of  parties. 

In  the  iirft  pUcey  Whit  is  the  methckl  of 
proceeding  lit  ]aw,  in  cafi  of  a  joint  denund, 
if  one  of  the  Creditors  will  not  join  m  the 
^dion  i  He  is'fummoned  and  fevered :  if  he 
will  not  proceed  jointly  after  fummons  and 
fev«raitoe)  then  the  other  creditor  has  judg- 
ment quodfequaturjolum. 

On  the  other  hand^  if  there  are  two  joint- 
debtors^  tfie  credtcor  muft  bring  his  action 
agatnft'both  $  but  if  one  oniy  appears,  and  the 
creditor  carries  it  on  (hroi^h  the  whole  line 
of  procefs  to  an  outlawry  agatnft  the  perfon 
not  appearing,  then  he  may  proceed  fokly 
agatnft  the  other,  aiidflial)  have  judgment  for 
his  Whofe  debt  againft  theiperfon  appcating^ 
mA  judgment  only  by  defatdc  agakift  ^e  p(r- 
fotti^whoxioes  not  appear,  wiuch  is  all  that  he 
cm  do  with  regard  to  the  Utter;  for  as  to  |iis 

A  a  3  goods^ 
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goods,  they  are  forfeited  to  the  Crchxrn  a^n 
the  outlawry. 

The  proceedings  upon  the  sSt  khr  nuikiog{ 
prtfcefs  in  courts  of  equity  effeftual  againft 
perfbns  who  rcfufe  to  appear,  5  Ceo.  2,  c.  25, 
/•  I .  arc  as  follows :  "  Upon  the  defendant't 
^  not  appearing,  the  Court  may  order  thd  bifl 
'*  to  be  taken  prg  confeffb,  and  make  fbch  dc- 
"  cree  as  (hall  be  thought  juft ;  and  may 
*^  thereupon  MTue  procefs  to  compel  the  per- 
"  formance  by  an  immediate  fequeilration, 
««  or  by  caufing  the  poflcflion  of  the  eltate  or 
<*  efFe£ts  demanded  by  the  bill,  to  be  dcliver-r 
**  ed  to  the  plaintiff,  or  otherwifc,  as  the  na^ 
^'  ture  of  the  cafe  Ihall  require/* 

Before  the  aft,  you  might  carry  ic  on 
through  the  whole  line  of  procefs  againft  a 
defendant>  who  did  not  appear  to  the  feqUef- 
tration,  and  no  further  s  you  might  notwith^ 
ilanding  feC  down  the  caufe  againft  the  other 
defendant,  and  have  a  decree  for  the  whole. 
If  you  could  do  this  Ijeforc  the  aft  of  parlia- 
ment, where  a  pcrfon  was  in  the  kingdom, 
but  obftinately  refufed  to  appear,  much  more 
ought  the  Court  to  make  a  decree  againft  one 
partner,  where  the  other  is  out  of  the  king- 
doni|  ths^t  an  account  f^oufd  be  taken,  and 

thaf 
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that  (He  wShcie  which  appears  to  be  due  to 
the  plainriff  ihould  be  paid  by  the  defendant^ 
the.  partner  who  is  brought  to  a  hearing  \  and 
his  l4>fd(hip'  ordered  accordin^y. 

The  difchargjc  of  a  bantr«pi  by  virtue  of 
4  &  5  4^  c«  17.  (ball  not  difcharge  his  part- 
fier  in  tcade  at  the  time  h^  became  bankrupt^ 
but  fuc^  partner  mjuft  ftill  reipain  liable; 
whichr  «aa  jJilb  eoofirme4  Ifty  a  fubfequent 
a£ka^  in  the  words  fallawi9g»  viz.  ^^  Ps^vA 
^^  whereas  a  doubt  has  arifen  upon  an  a  A 
*•  njadf  'v^  the  fQUfth  y^ar  of  her  Majefty's 
reigp^  lACituledj  Anxk/^  to  prevent  frauds fr^ 
quentlyf  ^mmitted  h  bwkru^ts^  whether  the 
difcharge  of  a  bankrupt,  by  virtue  of  that 
'*  aft,  Ihould  be  conftrued  to  difcharge  the 
**  partnera  of  fwb  bankrupt,  from  the  fame 
♦*  debt ;  be  it  therefore  further  cn^ftcd  and 
declared  by  the;  authority  aforefaid^  that  by 
the  difcharge  of  any  bankrupt  of  bankrupts^ 
by  force  of  the  faid  afb^  or  any  other  a6ls 
rekttiflgto  bankrapes,  from  the  deht$  by 
him,  her,  pr  them  due  and  qwifig,  at  the 
J*  time  chat  he,  fhe,  or  they  did  becqme  a 
^1  bankrupt,  (haU  ooc  be  cgnftaied,  nor  was 
^*  meant  or  intended  to  releafe  air  difcharge 
^*  any  other  peribn  or  pecfons,  who  was  or 

*  10  Ann.  c/15.  f  3,    ^'^f  J^ 
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«werc  partner  6t  ^rtntrt  ipflA- tW?  IBid 
•*  bankrupt  in  trade,"  ac  the  timcf  fife,\HfflCi  or 
"  they  becatne  W^  bankrupt,  dr 'th*h  ftood 
'' jointly  bound,  or  bad  made'Mj^  }dkit  O0n- 
^'  traA  together  with  fuch  bankrupt  or  bank- 
^  ruptJ,  from  tbefartie  dtht  ot  ctebts,  from 
^  ifhich  he  wis -^fchiii^^d,  tt  alone^di  but 
<<  that  notwitbfttndiag  fudi  difchanrgt,  fuch 
^!- partner'  and  partners,  joint  ofaligbr  ^nd 
^'  ^dbtigors,  and  joint  contraiflors  with  fuch 
*^  bankrupt  and  bankrupts^  «b  afpcdaid,  (hall 
<^  be  ttnd  i}:and  chargeable  with*  and^iiaUc^to 
/'  pay  fuch  debt  and  debts,  atid  to  perform 
^*  fuch  contra&i>  as  if  the  faid  bankrupt  and 
^^  bankrupts  had  never  been  di&harged  from 
« the  fame/* 

Add  partner^  may.be  confidered.  liabk  to 
the  fulfeft  extent  in  all  cafes  wbecc  #  commif- 
fion  of  bankrupt  is  awarded  and  iOued.^inft 
the  copartnerihip  firm. 

There  is  alfo  a  rule  laid  down  with  refpcA 
to  creditors,  as  to  the  making  of  their  elec- 
tipn,  in  <:afes  where  partners  are  jointly  and 
i^yerally  bound,,  which  makes  them  indivi* 
^dually  liable;  for  it  is  decided  that  a  bond 
creditor  to  whom  the  partners  were  jointly 
and  fcYcrally  bound,  may  m«dce  his  eledlion 


^     -•    m.    ^   , 


fO  Cfilfie  4)gi^inft  J(hc  jpto^  or  Separate  cdatc, 
J)ut^ffpt  4gainft  bptb,  cxcf  ijt  for  the  dcftpiciKy* 
an4  ^¥f^-  th^  ot^r  crpditors.  arc  paid.    Jhus 

•.:/'.  •        .  ■        ■  . .  •      .    ■ 

^Yherfi  a  joioj;  commijSl^p  only  wa&  uken 
out  ^inft  twQ.. partners  i.  the  peciuaoer  a 
boiviTCnKHcor  to  wboib  the  bankrupts  were 
joindf.aiid  fer^raUy  boiafi^.  it  wasihel^»  in 
fucb  cafe  he  may  make  bis  cle^on  colonic 
:  upcui  thejointy  or  lepatate  eftate :  if  upon' the 
form^r^  be  4:aaiio€  conife  upon  the  latter  (and 
fo  vi^  i^Jdy  for  the  furplos  of  the  debt/  till 
the  creditors  of  the  feparace  eftate  are  firft 
ferved.  And  Lord  *CJianQellor  Hardwicke 
founded  his  order  upon  this  reafoningj  becaufe 
the  bond-creditors  might  have  brought  a  fe- 
{^r^te  aiSlion  at  law  againft  each  of  them^  and 
might  have  had  likewife  feparate  executions^ 
but  could  not  have  levied  his  debt  upon  both 
the  eftates  at  the  fame  timei  but  OQiy  for  the 
deficiency,  where  one  efUte  was  not  fufficienc 
to  fatisfy  the  whole. 

And  in  the  cafe  of  Lord  Craven  v.'  ^iV- 
dtnvsc,  two  partners  in  trade  put  in  each  an 
equal  ftockj  and  agreed  bycovenaUt^  that  th« 


^  I  Atk«  107* 

(  2  Chan.  Csf.  139, 


ftock 


364  ipattiwrO^fp- 

will  not  raife  jsl  contraft  between  the  partner- 
fhip,  and  the  perfon  Whofe  money  it  is.' '  Atid 
difmiffcd  the  petition.' 

it  A  and  5.  partners  (nra  general  traidt,  arc 
bound  in  a  bond  to  7.  S.  and  A.  and  B.  break 
off  the  partnerlhlp,  spd  divide  their  (lock;  J.  S. 
the  obligee  in  the  bond  knowing  this,  and 
that  A  took  upon  hi  in  to  pa^  the  debts ;  and 
after  a  great  diftance  of  time  brings,  a  bill 
pgainft  the  executors  of  5.  yet  he  {J.  5.) 
IhaU  recover   . 

.  Thus.w^.  and  B.  partners  in  a  goldfmith^s 
trad^^  in  1693  were  bound  in  a  bond  to  J.  IS. 
for  the  payment  of  lOCX)  A  and  intereft ;  which 
1 000  /.  was  /bal  year  employed  in  the  part-<» 
neribip  trade  i  and  in  the  Jame  yqair  they  dif- 
folved  the  partncrlhip,  when  Jl  by  ready 
money  and  his  own  bond  fecured  to  B.  bi& 
(hare  of.  the  partnership  ftock,  and  took  on 
himfelf  all  the  partnerihip  debts,  covenanting 
to  fcciire  -B.  from  fuch  debts.  Pkhlic  notice 
was  given  to  all  the  creHtprs  of  the  joint  Jiock, 
that  they  w^e  etthef  to  receive  fhftr  money ,  or 
look  onjt.  only  as  their  pay^majter.  •  B.  died, 
'Jtsv^ng  Cs  his^e^ecutor,  and  D^hisk  retdvary 

/;  I^IlPjith ,  T.  Pcrcival.  1.  Stra.403.      a  E5.  C*.  A^t 
,/^;(.J>i..tf  630.  j\j  2»  ,  iP. JjV^roKfi^j. 

legatee. 


leg^itce./  7* '^r  ''^  '7^?  callcdln  his  money 
from  A.  but  ihcn  continued  it  upon  J.  *s  ftib- 
fcribing  the  bond  at  6  /•  per  cent.  A.  conti- 
nued  fo.lvent  till  17 1 1,  and  J.  S..  might, .  till 
that  tiqae)  when. He  pleafedi  have  had  his  mo- 
ney, y.  «?•  outlawed.  5/s  executor 2,  and 
brought  this  bill  agaioft  JD.  £/s  rtfiduary 
,  legatee,  to  recover  the  1000/.  and  intercft 
out  of  the  affcts  of  B.  A.  having  in  171 1 
becoipe  a  bankrupt,  and  infolvent,  Lord 
Chancellor  Parkety  the  defendant's  teftatcr, 
being  bound  in  a  bond,  he  muft  lie  at  ftake 
UQtil  the  bond  be  paid ;  and  though  J.  S.  con- 
tinued the  money  on  the  bond,  this  was  not 
material^  fince  It  was  upon  the  credit'of  both 
,the  obligors.  As  to  the  notice  given  by  A.  to 
ithe  joint  creditors  to  bring  in  their  fecuricics, 
and  that  J.  alone  would  be  thereafter  liable, 
that  being  res  inter  aKos  aSfa,  coyld  not  bind 
j.  $.  and  his  changing  the  intereft  did  hot  al- 
ter the  Iccurity,  for  ftill  it  was.  the  bond  of 
both,  but  that  the  defendant  could  hot  be  lia- 
ble  to  more  than  5  L  per  cenf.  for  the  arrear 
of  intereftV  wherefore  7.  5..  had  a  decree  for 
his  dei?t,  intercft  anid  cofts. 

'   •  .  '-  '     •  ■      '  •        '  '   '  •       *        :-  -'     '     . 

'     f  Th«  executor  <ia  trail}*  bebg^itf/#WJ!»  -^4%  «(it- 

nefs  proving  that  he  had  eoquired  after,  but  could  not 

find' him,  this  was  thought  to  be  a  TuIT  «n(t«^tO  the 

obje^ion   that  fn:h  executor  was  not  urade  'a  party. 

Co- 


:«6  l^ottueee&fp- 

Copartners  haviAg  a  joint  tradei  aitdi  d6e  of 
tikcm  accept  a  bill  ofexchange,  if  be  iloes  not 
pay  itj  an  a6tion  lies  againft  the  oiiier,  i  lid* 
JRaym.  175*  Pinkney  v.  ife/A 

That  if  two  merchants  are  partners  jointly 
merdiandaing  together^  and  the  one  of  them 
filbfcribes  a  bUl  for  the  paynnent  of  money 
by  him  and  his  partner  mentioned  therein,  to 
another  or  his  order,  that  then  both  the  part- 
ners are  bound  by  the  rubfcripcion  t>f  that 
fingle  perfon ;  and  that  if  the  peribn,  to  whom 
this  bill  is  payable,  indorles  it  payable  to  any 
,  other  perfon,  that  then  tbofe  partners  ought 
to  pay  fuch  bill  upon,  notice,  to  him  to  whom 
ic  is  made  payable.  In  this  cafe  ^,  J.  S.  and 
defendant  Hall  vftrt  partners  ^  and  7.  S.  (vb* 
fcribed  a  bill  of  100/.  payaUe  to  Huicbins  or 
his  order,  by  himfelf  and  his  parimr^  fiu-^ 
chins  indorfed  the  bill  to  the  plaintiff,  of  which 
iirfendant  had  notice,  but  upon  demand  did 
not  pay. 

Verdid  for  plainttflf. 

So  al&)>  if  a  bill  ta  dravv^  by  two,  fia^abte 
to  Hs^  "  *r  our  order,''  and  fubfcribed  by  both^ 
though. not  in  partnerihip,  they  make  thetn- 

^  i^alki^is^.  S.  C.     5  Mod.  398.  S.  P.     6  Mod. 
|6.  S.  P.    1  Salk.  4^*  S*  P4 

^  ^        feives 

4 


felves  f>iirtnerft  by  the  form  of  the  bill,  to  the 
«Se€b  of  making  m  iodotfemcoc  by  ooe.of 
them  vaUd^ 

Thus  in  the  cafe  of  Carick  v.  Vickery » . 

» 

» 

Tha  was  aaaftion  by  the  iodorfeeof ^btU 
of  e^cchaoge^  which  was  ia  the  fbUowkflp 
£prm :  . 

"  Mr.  Jirabum  Vtsktry, 

Two  months  after  dace^  pleafe  to  pay  to  w 
or  x)ur  order  the  fum  of,  &c. 


John  MaydwelL 
John  MaydwflL 
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It  was  indoned  thus : 

"  Jon.  May  dwells 
Holloway.** 

The  Maydwdls  were  father  and  fon.  The 
ifidorfement  was  by  die  fiin*  They  wiere  ad- 
mined  not  to  be  partners;  ^  The  bill^  when' 
due,  was  prefented  to  the  de6;ndant|  and  ac^ 
ceptcd )  and^  at  the  time  o^  the 

'  Dooel.  65}.  fit*- 

he 

I?- 


^ 


he  wrote  upon  it  a  diredicti  to  his  banker  to 
pay  it^  The  otufe  mu  txkd$i  at  the .  Sictiogs 
after  A/.  23  Gee.  3*  at  OuildbaU,  btfof:t  Lord 
ManJ^Md^  whoiK)«ifuitfldt||^.plaia^ti^..becaafe 
there  was  not  an  in^MfiMMtt  bjE  Jb{>|iiftH||»ir« 
ties  to  whofe  order  the  bill  was  made  pay- 
ablOf  In  .fit  ^3  Ge^  3, .» fifcyfrrjy^oltWbiM  » 
rule  to  (hewjcauic  why  tfoerie  fhoujd  qpi  i^ a 
new  trial  y  and  4ke  .>(a^  was. MgiMid  ^  ^^/nr* 

1/^  (1^  4ft  of  Ffhumy^  i7^.bj  W^ttmeztA 

LaWf  for  the  de/fi|4Mtt  and  HhsonB  and 
/^f^^  for  the  fJaivtiS*.    In  fuppect  of  the 
nonfuir,  it  waa  iirfifted)  that  Ijt  wjls  dear^ 
when  two  Of;  more  perlbns  are .  the  paye^  of 
a  bill  of  exchangei  (which  in  tbia  cafe,  the 
drawers  were)  and  there  is  no  parGnerfliip> 
between  cbenn>  the  indorfement  of  ona^wilL  ' 
not  bind  the  re|l^  uor  make  the  biU.oegotia^    , 
ble.     The  only  reaibnfor  tl^e  names;  of  both  - 
the  father  and  the  fon  appearing  to  this  bill, 
muft  have  been,  to,i prevent  icsrfaBing- paid 
jivithout  the  joint  or^^r  of  both,    Ey^  if  the    . 
indorfement  had  hetnfpecially  by  the  Me»  10  ^ 
pay  for  hUnfelf  aiid  the  other^  yet|  with^oc^ 
evidence  of;  a  part^er&ip^  the  4Kiier  MiMA 
not  have  been  bounik    The  iu-ft  pronuft  of 
th^  acceptor  waa, to  pay  to  the  order  of  ttv^ 
and  a  a^^w  prannife  to  pay  .to  the  ordeokrf'one 
could  not  be  raifedj  without  a  confideration. 

li 


3 1  W011I4  be  a  muitm  fn^m^  Indeed,  where 
there  IS  a  paKnerAip>  the  acceptance  of  one 
partner  does  not  lund  the  others,  unlefs  the 
bill^coacemed  thejiaraverftiip  tfade^ 


This  was  determiiied  in  the  cafe  of  Kut-  ^^^  -'^  -^  ^ 
luy  V.  HOlk.    The  f«nie  th'ms^  muft  hoM^^^  ^t^nA^^ 


as  to  indoii^»ei:a.     if  there  it  no  aSt.-n^fy  f^  ''""' 
ex»aiy  oi»  the  fubje*^  ,ic  is  bccaufc  the  imt-  <■?,  /'^/-'^'^ 
ter  has  never  been  dbiibtra.     Wbitcomb  v.  ^^^^^  //c<. 
fyintin^^  Haay  be  cited  on  the  other  fide ;  but  c  k  l  i/  c  li^  ^ 
it  is  ROtW  iim.    The  ftatnte  reUtiye  to  /"^^  <^ ^^^  ^ 


r^/ 


promtfil^nr notes  only  enaUeslugh  fervanc  ox /^'' ^^       / 
agent  as  is  uiualJy  entnifted  by  the  pnncipal,    <         ^^  //, 
to  bind  him  by  his  fignatiirc.    A  partner V^/^  /v>///^^^ 
fignature  binds  the  partncrflxip  upon  that^'^^  ///.. /V^//^ 


ground;  for  every  partner  may  be  confidcred  y}(e\  "-^  ^'^^^ 
p&  an  agent  for  the  reft  of  the  partnerlhjp/^?f/r  ^^^-^  ^^'. 


y  On  the  other  fide  it  was  argued,  that  two^w->^^^.^^  u^ 
pcribns,  by  joining  in  the  fame  bill,  hold /C^tW^>t^^=^^^ 
themfelves  out  to  the  world  as  partn^r^,  and^^^*^'  ^^^^ 
therefore,  for  that  punx)fej  are  to  be  treated  t^'^  ^\^  /^-. 
and  dedt  wi*  ;as  fuch.  it  appcaiif  by  ^^  /^^^^  fic^^c<^ 
evidence,  th^at  the  acceptance  and  order'co /:^A/^^>/^; 
tho  banker  were  after  the  indorfemcnt ;  that  y^^^^^^^fej 
.      order,  th^efore,  ^moimted  to  a  recognition  ^^^/£^;;j^ 

Bb  of 
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of  the  power  of  the  one  to  bind  the  other. 
Befides,  the  fon  had  the  cuftody  of  the  bill, 
which  implied  an  authority  from  the  father 
to  negotiate  it.  They  cited  Wbitcomb  v. 
fVhiting. 

•  I  I  .  .        •  •      i 

I 

Lord  Mansfeld—X  have  looked  into  that 
cafe,  and  do  not  think  it  ^^  ide^.  The  ge- 
neral qucftiofl  is*  of  great  impoftlnc^,  "viz. 
Whether  an  tindertaking,  by  a  bJU  of/cx- 
change,  to  pay  A.  and  B.  is  an  undertaking 
to  pay  A.  or  B.  ?  ^We  will,  therefore,  take 
fometime  to  confidcf  of  it.  As  to  the  order 
to- the  banker,  it  Teems  to  me  nothing  nrtorc 
than  a  diredion  to  pay  co  perfons  propetly 
authorifed. 

Wilks  Juftice— I  incline  to  think  the  or- 
der to  the  banker  a  recognition  of  the  indorfe- 
ment. 

AJhhurfi  Juftice— I  do  not  think  the  order 
acknowledged  the  authority  of  the  indorfe- 
ment.  If  the  banker  had  afterwards  difco- 
vered  that  the  indorfement  was  forged,  he 
mighrhavc  rcfufcd  paymenL  {Wallace  had 
mentioned  a  cafe  from  Brift$l^  of  sl  draft  on 
Meffrs.  Hoares,  accepted  by  Meflrs.  Cbilds^ 
where  that  happened.) 

Buller 


Jl?>?^,,&«.  37« 

JJffZ^f.  Juftkc-T-Ij.fhiRlF  the  orfcj.to  the 
banker  makes  no  diflwrence.  But  it  ^ems 
to  mcy  chati  when  a  bill  goes  out  into  the 
VorW,  thppcr^s.to,7ifhpw)i^  w  pc^otiatcd 
a^  tp  poUca  the  ft«c  An4  f«l§9oa  of  the 
pafties^  fronv  the.  bilJ  ^  itfcl^i  If  they  appear 
on  the  bill  ^s  partners^  it  may.  bCr  of  leis  pubr* 
lie  detriment  to  fubjed:  them  to  the  inconve- 
Qience  oi^hi^^tfej^ifd  at  f^b,  thfn  jto  p^r- 
m  M«Wn  tQd^ijy^iiat  they  ^rc  fo.^  ^^  ; 


•  - '  •  ♦  ♦*•  t'\f 


«»' « •  p* 


The  Court  took  time  to  deliberate^  till 
S'uefday  the  4th  of  Fehuary,  when  Lorid 
Aifa^sfylfl ^de^Ytf.t^  their  iio^nimovs^ppioionj 
T^at  the  I4^Jv^Uj^.pYj^2kin^  theVill  play- 
^le  ^^|o  Qiy;  ofder*?  J>ad  piadc'  thertifclves 
mfW^f  «  i»  tt^is  tr^faftipn. . 


>  >  »< 


•    :  I 


'    *'   ^    ••        ..•..•; 


The  rule  made  abfblute. 

Ac :\the  eo^iiqg  SUtlngs  at  Guij^bafi,  x>n 
M^^V^he  3d  g(  March  1783^  ih^  new  trial 
cann^  poj  t^^for^e-  luOxd.Manificl^,  jind  a  (pe- 
ci;^  jury  5 .  ijfcihca 

W4dhc€  fpr  the  defendant,  ftated*  and  of- 
fered  to  prove»  that  by  the  uniyerfal  ufage 
and  underllanding  of  all  the  bankers  and  mer- 

B  b  2  tfliants 


■  ■•  1*1 


*• 


•     *  I 


-chants  in  LendtH^  the  indorfement  wa(  bsi^^ 
be^^p^  not  £gpc4  fey  bDtH  ti^e, 


'  •     • 


5*'*  *•  *••  '•  i'*'f* 

.I.#W^^^t  <^^  tbc.  Qther  fide,  bbjcjftcd  to 
any  .evidence  of  that  ^^t^  infifting^  thartiiiB 
pqint  was  a  quaqon  of  law,  apd  had  BcM 
(JS9ide4  by  the  Cowt, 


* »    >/         »■  «  ^rf        «^ 


V  Lord  Mmsfidd  faidi  he  did  not  think  t^e 
queiUon  was  fo  decided  as  to  predode  ihfi 
eyideqce  oQeredi  aiyl  therefore  oyer-xuled 
fhe  objedion, 

H^a^oifi  then  called  Mr«  (r^ffi^  ao  endioent 
banker,  to  pfove  the.  ufage ;  but  the  jurj^ 
fiua  vocip  declared'  they  knew  it  pcrfe^j  tQ 
be  as  he  bad  iUted  it|  and,  without  hcafiq^ 
the  wkqe&t  found  $f  verdtd  ifqr  the  dor 


•»  w 


rv  /S.>.v^^i-»^*»**'^''  determined  *at  an.acknpwfcd^, 
y-JyAnj.  j./rjnient  by  one  paajoer  is  liifficient^.^  .t^kjm 
fz/^;t  //  r  r  A  rr^  ^t^  401^  <kf  thc  fitcutc  ofLimiationsflvaijp^in^ 

r,  V  /  Yiw^i^v/VMon*  in  the  common  form,  on  apromiifory 
r-4k./  Wi^^^^  pote  exepited   by  the    defendant:-  Pl^s; 


the  general  ifluei   and  nbi   a/lump^   in/rd 
The  c:aufc  Was'tnedi^BidfoteB^/^      dai^i)^ 


P7   ui^   qetcnaanc>   ana   vnrcc  owners }    anaj 

having  pfovcci  pdymdiV^X /^hrof  tli^  btHcnJ 
of  intereft  ot  the  ndce,  and  part  of  the  ^Hfi^ 
dpaj^  within  iix^earsj  tdd  the  Judge  think- 
hig  diat  w^  fafficiehr  id  taJce  the  cafe  &it  of 
die  ftatiite^  as  Vigainftf  the  tleJendanti  a  Ver^ 
flift  Wii  found  lor  tfe  plalnttffi^^        - 

ft. 

On  PrUay _^t  4tli  of  il^,  a  nile  was  /y^.  /4x  r/^-^ 
granted:  ib  IHcw  caofci  wHjr  there  IKotihl  hoc  ^  ^^^^^^  ^^^  "^  ^ 
Wa^newtriaii  bii  the  motiori  of  I^w'^r^V^^ 
Who  cited  5/ii^i/  y^Uafierii »  r  and  tht»'  dky  !,  '^'  ""^  ^^ ,  "^  '^ 
SI  lujij^rt  of  the  appKcadon^  he  coitteiided^^  ./;6  i?  \'j 
{hat  the  pla^tiff,  by  fting  the  dciendctot  (t^  ^^^^^  /fni^^- 

paratcly,  had  treated  this  note cxaiUy^a*  ^u^nc/i^nZ^^ 
it  had  been  figned  only  by  the  defeiidants  ^^'^'''^f  ,  ^,/'/ 
and  therefore,  'irhaieirt?  might  li^ve  oeen///,^/r^/>^^,/4. 
the  cafe  in  a  joiiit  aftiohi  iil  ^ii  cafe>  thf«  /^^'^^^'j^  ^  ^'^ 

W  of  the  6thcr  parfics  were  cltttf iy  hot  evT-  ^'  '^l,^f  ^^:;>^ 
idcnce  agwnft  him.  l^hc  atknol«rledgmeiii«f^^£y^'^  [2^^ 
't  fatty  hhtiftlf  dofeff  MD^  Mncwnt  CO  'a)ne#^.i^^  /^cVa:^;^^ 

^  ^Q.  B.  U.  I  ft  2  W.  &  M    9  Vfntt.  ici.     .^    ^  ^   ^Z' .^x^^ 


Ji  D  ^  promtie^ 


^ 


u-^^' 
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• 

promifc,  bnt  IS  only  evickncc  bf  ^  pfomife. 
This  was  determined  in  the  caft  ofHeyUn  r,- 
Hajtings o,  reported  in  Salkeld pp.  12  Mcr^ 
dern  \  and  in  Hemmings  v.  Rohinfon  q,  it  y^as^ 
decided,  that  the  confcflibn  of  liobbfly  btit  a 
defendant  himfelf  \&  evidence  aglinU  hinr. 
iThat  lad  cafe  was  an  adtioh  by  an  inderfee 
of  a  rfotej  againft  cht  drainer,  and  the  plain- 
tiff proved  the  acknowledgment  of  a  mcfne 
indorfer  that  the  indorfement  oh  the  back  of 
the  note  was  in  his  hand-writfng;  but  the 
Court  was  of  opifiion,  that  this  was  not  evi- 
dence againft  the  drawer^  but  that  the  intlorie- 
mcnt  mnft  be  proved.  It  ^^uM  certainly 
epen  a  door  to  fratidand  collufibn  if  this  fort 
of  evidence  were,  in  aiiy  cafe,  tb  be  ad- 
mitted. A  plaintiff  might  get  a  joint  drawer 
to  make  an  ackHov^ledgnEvent,  or  to  pay  part, 
in  ofder  to  recover  th^  whbfe^  aldiotigli  k 
had  been  ahtady  paid; 

liOrd  Mansfield— T\A  qtrcftion  licrt,  h 
only.  Whether  the  aftion  is  barred  by  the 
fta'tute  of  Limitations  ?  When  cafes  of  fraud 
appear,  they  will  be  determined  on  their  own 
circtimftafices.    Payment  by  one,  is  paymcAC 

•  B.  R.  H.  lo  Will.  1. 
p  I  Salk.  29.  223. 
^Barnes  4to  Edit.  ^16^ 

for 


•N 


fpr  allj  the  one*a£ting  virtually  as  agent  for 

the  reft;  and^  in  the  fame  manner,  an  admif<^  ' 

fion  by  one^  is  an  admiOlpn  by  all;   and  the 

law  raifes  the  promife  to  pay,  when  the  debt 

is  admitted  to  be  due, 

i 

PPtlles  Juftice — The    defendant  has   had 
the  advantage  of  the  partial  payment,  and 

therefore  ^muft  be  bound  by  it. 

■  I  .  _ 

AJhhtirJi  and  Buller  Jufticcs,  of  the  fame 

opinion. 

The  rule  difcbarged. 

The  cafe  of  Bhnd  v.  Haflerig  (citci/upra)  y^    ;^  /u^^  //ux 
was  a  joint  adion  againft  four;  the  plea,  the  ^r/^^^ifu^'^  /) 
ftatute  of  Limitations,  zndsi  verJiif,  th^it  one^ /^rc^^j^^'^^'^y'^ 
of  the  tteftndants  did  affmne  witl^in  fix  years,  ^^^^^^'^^^^^  A  ^^^4 


atid  that  the  others  did  not  \  and  it  was  held^      ^^^        / 
by  Pdhrfen  Ch.  J.  P^weJl^d  Rokeiy  (againft  /.,y^/,^ 
Fenfris)  thit  the  plaintifFcdold  not  have  judg-r  ^^,;,  ^<,  %^r^/^/^/ 
ment  againft  that  defendant  who  was  found  to/-^  /^/ .^^/  ^^^'^ 
have  Jiromifcd  within  the  fix  years.     But  ac-^^  ^^   ^'^  '*  ^^  /^^^j 
cording  tathe  principle  in  the  preceding  cafe  ^"/^ '''^'^^  ^!/^ 
offfyHiic^nt  y.  fTbiting^  the  jwfY  ought  to  have  ^c/^^>L^f  /i^^-A 
confidered  die  promife  of  one  as  the  -proni^ife  -^^^^  ^'^  ^^^^ 
of  aU^>  conft^uently  that  all  the  partners  were  "^^^  '^  ^   "r^  ^ 
liable.  /^^  /^^^i^  /^/</^/  ^  ^^^  a^^a/i^^^ll^<  ^t^cM     j 

Adts  lublequent  to  the  time  of  delivering  ^^^,V^^4^^/d 
goods  on  a  contraft  may  be  admitted  as  evi-  J^jcc^  /^^  ^^^ 

:chtu}U.c      l/   JliCft^    i*)-t(((^i}       J 2-^ Ac    Y-cllriC      y/K./i^^^^'- 


uy^cc-Cu<i^4t-  liM  <iQmhBti.  itrf  "iabfrtluaiirraar'-^bf  •any 

^  c^c^-erfi  ^  k  -I^Me/  -or  jhis'  '«icoqpitMg.»blU:«f 'exiH&nge' 
c/jf-V.tf.  -t"!  <)rawn  on  cImiiip  as  ^^ttrttiefs;  fbr.  ^riib  ircry 

goods)  Witt  rni^  JitltttlfAbA!  ifl'^hiitedae  for 
goods  fold  and  delivered }.  though  l^wflQ  be 
liable  on  the  bill-  of  exchange. 

Thus  hydie  ecfe  oi^ Artiitfr  v.  jKH^^^m-and 

This  was  «n  irj6&m^iSrvgDb4$  IbM  and'^e^ 
^ .  veredy  brought  iifufer  dife  folhMing^^ottkrs  of 
the  LoffdCIiMc^ioi^  ma^  up0n  d^fMdtion 
of  the  plaiotiff  and  others  in  the  bankruptcjr 
of  the  defondfUit^  \-  '*  Ido.order  ^mUffi  peti- 
OOper  »;  S^lk:}^9ju  liberty  «%  proli^te 
^KJi£j»$ioo at ^asKras hefluH  b^ .adi#M  ^^ 

.1  iibitfe^tP;  :^htc|t  at^^tim  /tlie  lui^  i^m^cnifi^  «rc 

<  ,.«M«t;^(!apd)9ir.biaalur»pl^sjM^^^!^ 
.-.T^C^Jto  be  product,  «&??. .  an^.i^  jluKth«r  di- 

K^ions  on  th.e  ff\Jflm^  of -the.  pefi^  M(^re«> 

'  4  Tenn  Rep.  7*0. 


\-  «• 


!     «J;Jii^)lll8^ijr90r'V:»f  It-da  «iri^,tlUt.t^ 

«4'Jb]f.in]Ptiat!dcrlvlnB<fo'  irif-ihttE-«f»iri}'.  <)»  ad 

li.diofitttf^tMABakbfetaed'Awll  thii^  fir, 
iir;|fftf«>«j^/^%«t8t^A«<<^  mth9ttt.fr.ejitdue 
toUtr.forit  of'tke-^im  att  now dire&»(}f>and 

D«ted^l|i  .Mix  «7jtt"  •    / 


'      '  f; 


<«•' 


At  the  trial,  a  fpecial  cafe  was  rcfcrvcd^ , 

I A  jfyrH  1787,  ibe  defendants  and  one  Sa- 
:  I$kd^^i^ii:^mt6kma^   and  fViHiam  AV 
iflfc^y^^ace  n  ifeinicmpt,'  entered  incD  the 
ifiM>#ilAg  «Qi}cte8  of  aigftem«fici~  .  ^     f 

iktifk^b:  -ht^^a^fittisttA^  «Mde  ^b  t  ^  of 

^  ^«ft^0»/of'2d/n3M'n^Kkacs  ait^^ 
'^  Aen/is  ^l  ^mWpH^  Utid  behaU  of  tftem- 
'  '  M««i;&r<^!bAtfn:whd  hftv^orftMU-ftkftrtbe 

L  Ihi'Wjfe'tHitt/aiKl'iJi'FftfrWj.df,  '&c.  mer- 
«lfli»,"%f  thctdfhef  parr,  dec. 


-^> 


»i. 


fv"; 


Whereas 


pt~*. 
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Wh€rca3  the  (aid  S*'P^€e  is-ibe T(;>U  owner 
and  praprictoF  of  chf  .(hip  Triun^Jk^,  &c. 
«ind  wHcrrcas  thciaid  J.  Iioif^S/on,^^j[.  l^cbiu-. 
Jon,  S.  Pcarce^  attd  others,  whp  Juv,c,  .fub- 
Ibribed  (heir  names  oa  the  back  pf  tbefe  pre<^ 
fencsi  jiaye  mutually  ^ccdupn  a,jomt  unda- 
takittg-an^  rijk  as  lo  pr:^^  and  Iqfs.  in  a  urtain 
voyage  or  maritixne  adventure  about  to  bft 
perforated  under  the  dtrc6tion  of  tii^  faid  par- 
ties, wlio  have  or  (hall. have  a  majority  of  in* 
tereft  therein,  or  of  a  committee  appointed  by 
them  i  no^v  thefc  prcfents  witnefs  that  they 
the  faid  J.  R.  and  7-  H.  on  behalf  of  them- 
felv^s,  and  all  others  who  have  or  (hall  fub.- 
fcribc,  &c.  and  the  (aid  S.  P.  for  himfelf,  in 
conGJeratlon  of  the  truft  which  they  fevcral- 
\y  repofc  in  each  other>  and  alfo  in  purfuance 
of  the  laid  agreeoient,  have  and  do  each  for 
himfclf,  his  heirs,  executors,  &cc.  mutually 
covenant  and  agree  with  each  other,  &c.  ift. 
That  the  faid  (hip  Triumph,  whereof  the  faid 
•?.  Pearce  is  folc  owncr»  (hall  from  the  day^of 
the  date,  and  until  her  return  from  her  in* 
tended  voyage,  be  at  the  difpofal,  direftion, 
,.and  riikof  all  the  parties  hereto  jointly,  at  the 
valuation  of  3750/.  &c.  2d^  That  the  faid 
J.  ^.  and  7.  H.  by  thcmfelves  and  others  who 
have  or  (hall  fubfcribe,  &:c.  (hall  and  will  on 
or  before  the  24th  /iuguji  n^xt,  procure  and 

provide 


|>r61^ide  «  cftrgo  of  ^geod«  Ibr  the  faid  intehd-^ 
fctf  voyi^geto  the  v%\ut  of  befweca  sia^coa/ft 
aifcf  (rj,otk>/.  ahd  ^bkb  goods  fl>ath4n  tha 
judgment  and  opinion  of 'tht  majority  oftktf^ar^ 
Hit  f»  tbtfeprrfentsbe  depmed eUgMe  and  pvli*' 
pcT  for' flic  voyage  tad-markecs  j-and  thac  eK« 
faid  goods  (hall  be  fumiflicd  or  purdiafed  at 
dieiowtfl  ca(bpric^is»'  ahhough  nor  payable 
titt  thfc  ufiial'  period  trf"  credit  is  cxpi?td ;  the 
dilFerence  between  die  faid  cafh  terms  and 
the  i^ven  credit  to  be  made  good  by  giving 
bonds,  bearing  intereft  from  the  date  of  the 
contrad  of  fcrch  goods  i  and  that  they  the  faid 
y.R.  and  J.  H.  and  other  the  perfons  who 
filbferibe,  &c«  fiiail  and  will  prepare  and  (hip 
the  did  cargo  at  ftich  time  and  in  fuch  nnan- 
ner  as  the  majority  of  the  6id  cor)cerned,  or 
f^eir  committee  ihall  dtreft.  That  all  addi* 
fionat  out-fits  of  the  (hip  Triumph^  in  caUes^ 
&fa  which  ibe  may  require^  &c.  after  the 
dattf  tereof,  &c.  bntil  her  voyage  be  con- 
eluded,  (hall  be  on  the  joint  account,  &c, 
4th,  That  in  cafe  the  (aid  S.  Pearce  (ball  be 
defirous  to  incfrfeafe  his  intefeft  in  x)xt /aid  joint 
€oncem,  he  (hall  be  perrtiitced  To  to  do,  by 
Shipping  on  the  joint  dc^Mnt  as  mahy  goods, 
*Gh^r  and  abote  the  good^  to  be  (h'^ped  by  the 
faidy.iJ.  J.  H.  and  6thel-s  i»lb  (hall  Tub- 

ibe,  &c.  as  he  may  think' proper  :>bus  thb 

faid 
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faid  goods  To  to  be  QApptd  bv  the  faid  S.  P*areS 
ire  to  be  /utb  arkck^aiilUf^ajerity  of  tb* 
iOfmVt^  «r  ibeir;!univftttffifJ^9B  iffgr^e^f^M^, 
pmefir  kr  thrryojr^iee^.3^d-,?89i;fcflf.,,;^ 

«mQs»0f:'9i^  the  3/ddMifml'Wii^SsfW.i^^ 

Mfilf  J^Wpr«miMnw  qC,i»dV«fan^Ojtft..fef  «#^ 
iV.i?P.  «HV;Jftiipr.fl»  .d|e.  jpisB^iccoiwit  as  s^^t 

0H}(t^esW'ia)fiHbfe^<i(oiv6d«f»i  .<8  (k^iMS.Sti 

RJ^fi^A  fir  f^aliM  4keJi»f4jo»if^nf^^iWt 
oeiirt; ;ithe  profit,  o^ t)ea^.ite Ik^ mff^^k  M 
ftuns,  (hall  be;  t«!ih«>i9^8ipd«r.  I»r<j0|iwr  fWf!j 

%ti  fbe  fmijoint  mmih^.^v  ^^^.ij^ 

R,  «Hd  J^Ui  aild  **;jfobfetH»erj,f.|f|i:;j(Ml 
fiec^Ut:  tl^  pro|5it>'W^b^i^4»e  lo(s!ift.^,iyte 
propiMtlpii  as  » t^!iM|9.>-fet<y>pi9)(i$f;jt(^d^ 
itverjil ,  4iames.  ,  6^  P^oyidfed-  ^tlvit  -i^  .rf' 

?h^f3liT«ofy  pf  tl¥»t«Ncffwri«ef*,  i^.^ffj 

.*     f  \   •  C    "•      '      «     1         •  *       »        '^    *  '  *  i-  •'«-.-•  p  --«     ^  f^  ••  »^ 

'         «^  *  W- 

T^rin      r  r. 


d^s  (iPIbfarahcl«ftaU^aiSde»>^  ^  IMeL 

diif  i)^'^-ai|l«d{^<«ir3fhe"lkta  pramkitiiil  Xif 

ir»^.^^  «Hi$^7fi«t'$.'>iK  m«!l  be  Sb«  ihtp't 

Jifid''ihl{^^dl!6^i]ftaJQ(^y,'«eti  QiaU  <!lrf»tiL  iie'^ 

flie  ffif^tiokle,  adej^^ipdi,  Thait  all'iriotie/ 
^^v^^'idd  iM^ciiMIOt'ld^fte  >aiiiy,  &<.  4h»ll  fa? 

j'ttiyi^e  111  l^aiitnthtf  fifid  &  P,  MW.  'Waot 
4Mfla(an<e-«f^tkjB^(Si4^.\&  and  iG»#i^  oir 

«b'l«3<irS|teby°«fh  in^'th^tiiier  AS  tb^i^rt-flfi. 

j^iii'ed  to  pajr  the  iame  out  of  the  proceeds 
•0f(hp(argOt    And  if  the  i^id  fuper-pargQ, 

dqring 


3«2  pirtttttStttii^ 

tiuring  the  voyage,  is  under  thtBertffity  ^0( 
drawing  b\\h  dn  cither  of  ch^  fatd  partks-foir 
the  fame,  or  he  ftiaH  think  ihe  drawing  fudi 
bills  more  beriefkial  to  thfc  joiiH^eoi^rn.thait 
reinribui^firig  hlmfrlf  6w  ef  tfce'lAid'proc*fld% 
then  each  of  thfe  (aid  p^rft^sintercfted  in  iM 
faid'marithwetwJvcnhirc^^^fti'Rll^feeiir'  and  pay 
'his  'rtfpcdivtr*  pbrtion  of  fuck  bilk.    *i4di, 
^hat  die  parties-lieret-o,  ^  icomriiitte?,.ftiaM 
'appoihr  bfficetrf  of"-  the-  fiiip.-    •  lUftli,^ /TJKit 
wheti  the  fhip*is-peady  ladetf  fof  f^jpud  pret 
-^ious  to  hefr  ^liilihg,  J.  R^  amJ  J^.  H.  fhalt 
18tTiver  an'im?toi<Je  ^f  hervrargo- to^th'e  iiiperi- 
cargo,  who  ;fliaH -ientcr  khb^fAAi^in  propWr 
books;  and'^atth^'paftV'  intswjtft^i*  ftall 'fc^ 
therein  credittd^kh  -  the  amount  -df  hii:^! e^ 
H^efthrc  ticcbtim*,  -ind  -the '  fupct-^cwg©  "ibM 
^prepare  a-irfae^rWrniof  the-wAoJc<  imouot  of 
^lie  faidiQiip,  oiiir'fics,  cargo,  ^ni^jdiarg<ts,.dc- 
elariog  the  e^^^  pfr^orc^nsjor/ibVes.ii^bidi 
T^ach  perfon  hath  ill  the  voyage,  :^hicb  (hiaM 
be  figncd  by  «ach  ^f  the  parries^  and* (hall  be 
*^   voacher  for  'afeertainir%  the  Tald   ihares 
"bercafteri  in  prc^-'and  lo<€.  .^i^ifc/  That  ip 
•cafe  of  any  diffferennce  bet^^c^-^^ypf  ih^-  p*r- 
ties  interefted,  it'lball  be  rtferrcid  lo^aj^bitra* 
-tion.     1 7  th,  Th^t  each  party  ifatflt*b)nd  Jiiittr 
felf  in  diefetel-4^m  of  aotcj/4  for  chepor>- 
•foi-mancc  of -the  aHicle8.«^^gn<d  ^  iVilbd 
*;  by 

4 


by  y.  Rohertfoti,  J.  liutcbinfoii,  -J.  Pearce,  and 
W.  Rebertjon. 

-  On  the  a8th  July  1787,  the  following  me- 
morandum was  indorfed  on  the  ifaid  articles 
by  the   fame  pcrfons :     ^*  Notwithftanding 
what  may  be  underftood  to  be  the  meanirig  of 
the  Toregoihg  articles,  It.  i|  hereby  declared 
by  all  the  parties  that  *thc 'minute  made  oh 
the  a6th  June\^^,  and  figned  by  us  refpej5\ing 
each  of  us,  hblding  the  proportions  of  one 
qofarter  each,'^  that  is  to  fay,  Robertjbn  and 
Hutchinjon  ont  half,  and  S.  Pearce  arid*#^, 
Rohersft^n  one  quarter  each^  it  is  now/ull3f  to 
*be  cohfiderc^  ^nd  underffoga  tKat  that^  mi- 
nuteis  how  cjeclared  null  afid,  voi4,  arid  .  that 
pach  party  whofe  name  1$  hereunto  lubfcrlbedi 
"is  to  hold  no  other  fhare  or  pi-bportion  in  the 
faSd  concern' than  the  anrj.durft"  of  what  each 
feparately  drders  and  fliVps'j' and  which  ince- 
Veft  will  t>fehefeafter 'y^cta red;'  agreeably  to 
•the  tfUe  intertC  tfnd  meaftifig  of 'thinri  agree- 
ment.    And  it  is  further  declared  that  the 
orders  givcft  for  thi  '(fargo  and  dut-'fit  of  the 
fhip,  are  td  t>fe  cath  fe^Jirately  pafd  j  and  thit 
one  is  not  bound  for  any  go6ds  or  ftores^oP 
dered  orfhipped  by  the  other.    And  that  the 
ftid  5;  Ptarce  has  free  Irberty  to  Ihip  what 
goods  <re  fuitablc  for  thi 'voyage,  over'  and 

above 
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above  tbc  fliip  and  out-iit^  leaving  room 
clearly  ibr  thofe  ordered  by  Rohertfm  and 
HuUbinfon^  an^  fV.  R.  and  ic  is  to  be  under* 
^ood  cbat  die  Ihip  is  made  over  in  truft  for 

the  general  concern." 

« 

In  May  1787,  ths  plaindfft  by  the  order 
pf  Pcarce^  fupplied  copper  to  Iheath  and  re* 
pair  the  (hip  'I'rium^^  to  the  amount  of 
48  2  A  In  Mgi0,  1787  the  plaintiff  by  the 
orde;rs  of  Pe^-ce  ddivered  jpopper  on  board 
^he  faid  (hip  to  the  amount  of  938  /.  3  j.  3  d. 
fvhich  forined  paa  of  the  cargo  tliercof. 

In  O&^her  1787  the  faid  (hip  failed  from 
Londqtt  for  Ojlend^  and  proceeded  from  thence 
|to  the  Eaft^Indies  with  the  ^ods  fo  furni(hed 
by  the  plaintiff^  and  other  goods  on  board. 
In  January  178^^  Piorcc  becaoie  a  b^nkr^p(^ 
and  SavilU  proved  his  debt  under  the  com- 
cniilion  againft  hims  and  in  Fthru^ry  \^%%^ 
JViUiam  Rfihcrtfon  jdfo  bccaoue  a  bankrupt. 

On  the  trial  Mr.  Kaye^  the  plaintiff's  at- 
torney, and  who  was  folicicor  to  Pearci\  af- 
^necs»  fwore  that  the  defendant  Roberifo^ 
told  him  that  in  September  1789  there  had 
been  an  agreement  between  him  {Robfl-ifim) 
^nd  Pearce'%  atTigpcics  that  be  (hould  ^  idow/i 

-     tp 
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to  the  coaft  to  wait  the  ftiip's  return  from 
InJid ;  on  her  arrival  he  Was  to  tend  word  to 
the  aflignces^  one  of  whom  was  to  accom- 
pany him  in  the  fhip  to  Ofieni^  and  there  the 
Ihip  and  cargo  were'to  be  fold  for  the  parties 
ifiterefted;  that  when  the  Ihip  afri\rcd,  which 
was  in  July  1789,  he  {Robertfon)  yntvil  ort 
board,  and,  without  fending  advice  to  Pear€e*% 
affighecs,  carried  her  to  Oflendy  and  fold  her 
for  his  own  and  Hutcbif^n^i  benefit;  that 
his  reafon  for  hot  keeping  his  ^ngdgemenc 
with  Pearce*%  aflignees  was>  that  he  and  his 
partner  were  liable  to  pay  the  whole  debts 
for  fhip  and  cargo,  slnd  therefore  he  had 
poflcflTcd  hinlfclf  of  the  whole  to  arifwer  thofd 
debts  I  and  if  there  were  a  furplus  he  would 
Account  to  Pearce*^  aflignecs  for  a  proportiort 
of  it. 

On  the  19th  of*  O£foher  1789  the  defend- 
ants accepted  two  bills  of  exchange  of  that 
date  for  the  amount  of  the  copper  fupplied 
by  the  plaintiff,  drawn  by  the  plaintiff  pay- 
able two  rhonths  after  date,  ind  dated  to  be 
for  value  delivered  in  copper  to  Meffrs.  S. 
Pearce  and  Co.  In  January  1790  before  cither 
of  the  bills  was  paid  the  defendants  became! 
bankrupts^ 

G  c  This 


<*. 
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This  cajfe  was  argued  in  the  laO:  term  65 
^//£?;2ri  for  the  plaintiff*,  aind  Burrvugb  Ibr  the 
d/:fcn4Ants  1  ajid  agj^lo  pn  this  day  by  B^wer 
fqr  ttuc.  formcf  .^nd  B^^rar^ft  for  the  latter^ 
Ic  was  admitted  that  t^e  plajnti^  was  entitl^c^ 
ta  recovesT  Cox  the  copper  &r  flxeatbiagv 

It  was  argued  fof  th?  plain^fl^  ifi,  Th^^f^ 
the.  defeAdancs  were,  liabki  fiir  the  reft  of  thar 
gQpd^>  ^s  partners^,  on  thq  conftru^tlon  of  the 
artkrlfcs^  canpl:ed  with  their  fubfequent  ac- 
Icnowledgmentj^  and  their  acceptance  ol*  xh% 
llilk  0/  e3^cbange«  drawn  for  the  very  goods  % 
ai)d  thefe  cafes  were  cited^  Abbott  v.  ^Ui^ 
2  BL  Rep.  547.  Bloxam  v.  P^7ii  cited  in 
H  £/.  Rep.  998.  i/i^^r^  V.  Bafves^  BougU  37  !•• 
jd  edition;,  and  Ccope  v.  £>t^,  jF/.  BL  Rep^^ 
39.  But  2d}y>.  If  the  plaintiff*  could  not  re^ 
cover  in  an  action  for  goods  fold  and  deli^ 
vered,  that  the  defendants  were  liable  oa 
their  acceptance  of  the  bills  ^  and  that  th^ 
Lord  Chancellor  intended  by  the  fecond  or^ 
dcr  to  give  the  plaintiff  an  opportunity  of  re« 
covering  either  ii^the  one  form  or  the  other^ 
Thefe  points  were  reCfted  by  the  counfel  for 
the  defendants;  the  firft  on  this  ^round^ 
that  the  defendants  were  not  partners  at  the 
time  when  the  contra^  was  madci  and  that,, 

thbughr 


though  their  fubfequcnt  afts  m\^t  txplarft 
the  original  contratft,  Sf  it  were  doubtfbl  at 
the  timci  they  could  Act  alter  the  original 
cotitraA  againft  the  intention  of  the  parties^ 
fts  exprefled  in  the  articles,  i 

On  the  fecond  head  it  Was  ,faid,  that  the 
meaning 'of  the  order  was  orily  to  perrhic  the 
bills  to  be  giveh  in  evidence  to  expFain  the 
intention  of  the  parties  en  the  whole  tranf- 
aftion,  hut  not  to  make  the  bills  the  founda- 
tion of  the  aftion,  which  Was  eXpreftly  or- 
dered to  be  brought  to  recover  the  value  df 
the  copper. 

*      *      - 

LxyrdKinyonCh.  J. — **  Some  of  the  pbiAts 
made  at  the  bar  admit  of  no  doubt.  It  is 
clear  that,  if  all  thefe  parties  had  been  part- 
ners at  the  time  when  thefe  goods  were  fur- 
niihcd,  though  that  Circumftance  were  not 
known  to  the  plaintiff,  they  would  all  have 
been  fiaHe  for  the  value  of  the  goods.  It  h 
equally  clear  that  foch  ah  adion  nnight  he 
sfnaintained  againft  the  dormant  partnei's 
fllone^  unlefs  they  pleaded  in  abatement* 
Nor  can  any  doubt  be  entertained  but  that, 
if  this  had  been  an  aftion  on  the  bills  of  ex- 
thange,  the  plaintiff  might  have  recovered  i 
^erc   was  a  confideration  for  them;    and 
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being  in  writing,  the  ftatutc  of  Frauds  would 
have  been  fatisfied,  though  they,  were  pro- 
ixiifcs  to  pay  thc^debt  of  another  perfon. 
But  my  difficulty  arifes  from  the  form, of  this 
aftion,  which  is  for  goods  fold  and  deliver-- 
ed ;  for  1  do  not  fee  how  any  aft,  which 
pafled  fubfequent  to  the  delivery  of  the  goods, 
can  have  any  retrofpeft  fo  as  to  alter  the  na- 
ture of  the  contraft,  which  was  not  doubtful. 
It  might  have  been  evidence  to  explain  it  to 
be  a  partncrftiip  contraft,  if  the  contrary  had 
not  exprefsjy  appeared.  The  fefts  of  the 
cafe  arc  Ihordy  thefe;  feveral  perfons  wIm) 
had  no  general  partnerfhip,  nor  any  connec- 
tion  with  each  other  in  trade,  formed  an  ad- 
venture  to  the  Eaft-Indies.  The  outfit  of 
the  veffel  was  a  joint  concern  of  all  the  part- 
ners; and  that  delivers  the  cafe  from  one 
confid.-ration,  namely,  the  parcel  of  copper 
for  (beaching  the  fbip;  which  is  admitted  to 
be  a  partnerfhip  concern.  But  beyond  that 
I  fee  no  partneriQiip  between  the  parties  till 
aU  the  parcels  of  the  cargo  were  delivered  on 
board ;  and  that  made  it  a  combined  adven- 
ture  between  all  the  parties.  It  was  very 
properly  afked,  in  the  argument,  if  they  were 
partners  when  the  cargo  wa^ delivered,  w&it 
Ihare  had  Pearcei  by  the  articles  he  vr^hot 
to  bring  in  any  definite  aliquot  part  of  the 
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car^O;  but  the  agreement  only  was  that  he 
fhould  ihare  in  proportion  to  the  part  he 
Ihould  bring  in  -,  it  was  optional  in  him  whe- 
ther or  not  he  would  bring  in  any  goods  ^ 
and  by  anothci;  part  of  the  agreement,  if  h^ 
were  under  any  dif^culty  in  bringing  in  the 
money,  the  others  were  to  lend  him  credit. 
It  is  true,  that  it  was  to  be  dcterpjined  by  a  • 
majority  of  tbofe  concerned  in  the  adventure, 
whether  the  goods,  which  w^re  to  be  fenc  to 
market,  were  6r  were  not  proper  i  and  io  far 
they  all  looked  to  each  other's  afts  i  but  each 
of  them  was  to  bring  in  his  ihare  only;  and 
I  cannot  diftinguiJh  this  caTe  from  that  put  at 
the  bar,  where  feveral  perfons  were  to  con- 
tribute their  feparate  ^ucta  of  money,  and 
they  applied  to  different  fcrivcners  to  pro- 
cure it;  they  could  not  all  be  liable  for  the 
capital  which  each  Ihould  borrow.  At  thp 
time  when  this  copper  was  furniflied,.  Pearce 
flood  in  no  relation  whatever  to  the  other 
perfons,  but  he  alone  bought  the  copper  in 
his  own  name,  without  carrying  to,  market 
the  name  of  any  other  perfon  but  his  own. 
Suppofe  the  plaintiff  had  brought  an  adion 
for  this  copper  the  inftant  it  was  delivered  on 
board ;  againft  whom  mufl:  the  aftion  have 
been  brought?  Pearce  only;  for  he  alone 
wtf  anfwerable  at  that  time.    I  cannot  there* 
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fore  fee  how  it  can  be  faid  that  the(e  goods^ 
which  were  fold  to  Pearce  onlyj  and  Od  hU 
folc  credit  and  account,  were  fold  and  deli- 
vered on  the  partnerlhip  account.  After- 
wards indeed  chefe  defendants  were  to  gain 
or  loft  by  the  joint  cargo;  when  die  other 
goods  were  brought  in,  the  partnerlhip 
arofe ;  but  each  was  to  bring  in  his  ow^  par* 
ticular  flock.  But  in  this  cafe  I  think  that 
the  queftion  ftops  Ihort  of  afieding  the  de* 
iendants ;  and  I  cannot  fee  how  the  plainti^ 
c^n  have  a  right  to  call  on  the  defendants^  a9 
partners,  for  the  value  of  tbefe  goods,  on  a 
fuppofed  contraA,  when  the  real  contradt  be« 
tween  the  buyer  and  feller  was  confum« 
mated  before  the  joint  riik  began.  Suppoft 
feveral  perfons  agreed  to  open  a  banker'^ 
fhop,  and  it  was  agreed  that  each  partner 
ihould  bring  into  the  houfe  a  certain  fum  of 
inoney  as  his  fhare,  it  could  not  be  contended 
that,  if  one  of  thenn  were  to  borrow  ovoney 
for  his  (hare,  all  the  others  would  be  liable 
for  it.  The  great  queftion  however  ftill  is. 
Whether  under  all  the  circumftaiices  of  the 
cafe,  all  tbefe  parties  are  anfwerable;  I 
think  they  are,  but  they  can  only  be  adjudged 
to  be  refponfible  in  another  farn)  of  a^ion, 
and  not  in  this,  which  is  an  a<£tion  for  goods 
fold  and  delivered.    If  the  ai^ion  bad  been 
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%rojight  tipon  the  billa,  I  chink  i\ey  would 

^huTrft^.  Tfak  cafe  comes  before  us 
4ti«i(?K  entailed  in  the  form  of  it :  but  at 
prefent  the  iacHnatioo  of  1137  opinion  is>  that 
4sven  40  this  form  of  aftion  for  goods  fold  and 
tidi^eredy  the.  plaintiiF  maf  recover,  I  ad«- 
mtt  cfaac  evidence  faUequenc  to  the  contradb 
cannoc  vary  the  nature  of  the  contra£l:>  but  it 
may  ^Kplain  the  intention  of  the  parties  to  the 
isriginal  contra<fl.  If  the  ordering  of  the 
goods  by  Pearte  were  the  only  evidence  in 
this  cafe,  he  alone  would  be  anfwerable  for  the 
payment  of  them^  bur,  when  he  befpoke 
thefTii  it  is  clear  that  he  did  \t  with  a  view  to 
«  partnerihip  tranfaftion ;  and  that  this  was  a 
joint  concern^  wasihorriy  afterwards  explained 
4y  the  memorandunn  aijuly  1787,  which  is 
tndorfed  en  the  articles;  both  of  which  muft 
i[)e  taken  into  confideration  together^  in  order 
M  fee  the  nacwe  of  the  contrad.  The  fotirchj 
iif:h,  and  fifteenth  articles,  are  ftrong  to  fliew 
lihat'this  was  a  partnerfliip  concern.  By  the 
lonrth,  Pearct  was  to  be  at  liberty  to  Jhrp  gn 
tbej9int  uttoani  as  many  goods  as  he  chofe, 
provided  they  were  fcrch  as  the  majority  of 
<faofe  cono^rned  fliould  approve.  Now  if 
Cbia   W6tt  not  intended  to  be  a  fartnerlhip 
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accountj  the  reft  of  tho(b  concerned  in  the  ad^ 
venture  could  have  no  intereft  or  concern  in. 
the  goods  Ihipped  by  him :  but  if  they  ;werc 
all  to  fhare  in  the  profit  and  iofs  of  the  whole 
adventure,  then  the  re  was  good  realbn  why 
tliCy  fliould  have  an  opportunity  of  approving 
of  thofe  goods.  The  fifth  article  fheWs  this 
ftill  nnore  ftrongly  j  it  is  that  the  3750!  &c. 
and  (och  amountof  goods  as  Pearce  mzy  (hip 
QH  ibe  jc^nf  account  as  above- m«itioned,  (hall 
be  confidcred  as  Pbarcth  (hare  or  capital  in 
the /aid  joint  urider'taking ;  and  that  he  (ball  be 
entitled  to  receive  the  profit  or  bear  the  Iofs 
in  proportion,  &c.  on  the  joint  concern.  Now 
a  partnerfhip  is  a  joint  undertaking  to  (hare 
In  the  profit  and  lofs'j  but  fuch  was  this  un- 
dertaking: it  was  nor  only  a  joint  concern  in 
the  (hip,  but  alfo  in  the  cargo.  The  fifteenth 
article  alfo  is  mriterial  j  which  direds  that, 
previous  to  the  (hip-s  failing,  books  flrall  be 
kept,  in  which  each  party  interefted  (hall  be 
therein  credited  with  the  amount  of  his  rc- 
fpedive  accounts,  and  that  the  books  (hall  be 
figned  by  the  parties,  which  (hall  be.  a  vouch- 
et-  for  afcertaining  ihe  (hares  hereafter  in  pro- 
fit and  iofs.  Now  that  clearly  evinces  what 
was  the  original  iorennon  of  th?  parties.  It 
is  trute  that  when  the  contract  was  made,  the 
goodi  were  not  furnifiicd  on  the  joio't  credit 
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trf!  Pesrcf  and  the  defendants,  but  of  Pearee 
tlone:  but  that  is   the  cafe  with  dormant 

'♦partners,  and  there  the  party, furnilhing  the 
goods  iTiay  refort  to  all  thofe  who  are  entitled 

'  to  flN^lin  the  profits.  For  though  in  fuch 
cafe  the  dormant  partners  may  not  be  known 
at  the  time  of  the  concradl,  y?t  when  that  faft 

.  is  afccrtained,  the  creditor  has  a  right  to  avail 
himfelf  of  that  evidence.  The  evidence  of 
Kaye  likewife  is  important  i  for  he  proved 
an  acknowledgment  by  one  of  the  defendants 
that  they  were  liable  to  pay  the  whole  debt 
for  the  (hip  and.^cargo.  .  This  fliews'that  they 
confidered  thcmfclves  as  partners  in  the  ori- 
ginal tranfaftion.  And  though  fubfcquenr 
evidence  wiJl  not  make  a  new  contrail,  it  may 
explain  what  that  cofitradl  was.  Howe/er, 
if  this  opinion  be  not  well  founded,  the, plain- 
tiff would  be  entitled  to  recover  on  the  bills 
of  exchange. 

SuUer}*  It  is  for  the  intereft  of  all  the  parties 
that  welhould  nowdifpofe  of  the  cafe  before  us, 
whatever  may  be  done  hereafter  in  the  Court 
of  Chancery.  For  if  die  grounds  on  which 
we  proceed  be  didindly  known,  it  will  pitt 
an  end  to  further  litigation.  The  only  differ- 
ence of  opinion  betw^^n  my  Lord  Chief 
Jofticc  and  myfetf,  arifcs  on  the  laft  i)ruer  of 
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the  CoxD-t  of  Chancery  5  but  tiut  cJrdcr,*  I 
think,  will  be  beil  explained  hereafter  by  chac 
Courr.  If  this  be  coolidcred  purely  .  as  an 
a^ion  for  goods  fold  and  delivered^  broughl 
adverfely  in  a  court  of  law^  and  iuu:onne<Sed 
^rith  the  proceedings  in  the  co«rt  of  equity, 
I  entirely  agree  with  my  Lord  that  the  plain- 
tifi"  cannot  recover  againil  thefe  dclcndants 
the  amount  of  Pearce^  Iharc  of  the  cargo* 
To  make  this  cafe  clear,  fuppofc  rhefc  de- 
fendants and  P^arce  had  agreed  to, be  con- 
cerned in  a  joint  adventure,  in  wjiich  they 
were  to  be  interefted  according  to  the  pro- 
portion which  each  furnifhed,  and  that  each 
were  to  bring  in  goods  to  the  amount  of  900/* 
and  fuppofe  the  two  defendants  had  paid  for 
their  (hares,  and  Pearu  had  notj  and  that  the 
defendants  were  alfo  to  be  liable  with  Pearca 
for  his  fliare,  in  that  cafe  they  would  be  liable 
for  900  /.  each  more  than  Pearce,  and  would 
not  be  entitled  according  to  the  proportion 
which  each  brought  in.  In  the  argument  an 
attempt  was  made  to  diftinguiih  between  the  * 
time  of  the  contrail  and  the  time  of  the  deli^ 
very :  it  is  certainly  true  that  if  one  partner 
order  goods  himfelf,  without  difclofing  the 
oames  of  the  other  partners,  and  the  goods 
be  afterwards  delivered  to  them  all,  they  arc 
all  liable,  bccaufe  the  delivery  and  the   falc 
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are  confidered  as  forming  one  entire  con  trad, 
and  the  delivery  is  fappofcd  to  be  according 
to  the  fale.  In  fuch  a  cafe  the  one  partner 
who  buys  the  goods,  does  not  contraft  for 
himielf,  but  on  account  of  the  parrnerQiip. 
In  that  way  of  confidering  the  queftion,  upon 
the  firft  order  of  the  Court  of  Chancery,  I 
think  the  plaintiff  could  not  recover  againft 
thefe  defendants  for  the  amount  of  the.goods 
fent  in  Auptft^  as  Pearc4*s  (hare,  in  an  adioh 
at  common  law  for  goods  fold  and  delivered ; 
becauie  the  goods  were  neither  fold  or  deh^ 
vered  to  the  partner(hip«  But  that  would 
be  to  difpofe  of  the  cafe  according  to  the 
mere  form  of  the  action.  But,  according  to 
my  conftrufkion  of  the  fecond  order,  we  arc 
not  to  confider  the  queftion  in  that  light  i 
for  it  is  ordered  that  the  plaintiff  may  give 
the  bills  in  evidence,  without  prejudice  to  the 
form  of  the  action ;  and  therefore  I  think  that 
this  caie  is  to  be  confidered  on  the  broad 
ground  of  fubftantial  ju(lice»  This  lets  in  the 
other  queftion,  whether,  if  the  aftion  had 
been  brought  on  the  bills,  the  plainttfT  would 
not  be  entitled  to  recover?  And  that  he 
would,  I  think  no  doubt  can  be  entertained ; 
for  the  bills  of  exchange  were  giv^n  for  a 
good  confideration.     The  defendants  took 
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pofleflion  of  the  cargo,  declared  thcmfclvcs 
liable  for  the  amouot,  and  accepted  bills  ex- 
prefsly  drawn  for  the  value  of  the  cargo;  and 
tFierefore  upon  thofe  bills  the  plaintiff  might 
unqueftionably  recover,  Confidering  this  u 
an  adion  brought  under  the  diredion  of  the 
Court  of  Chancery,  I  think  it  is  our.  duty  to 
ftate  the  law  upon  the  whole  of  the  cafe. 

Grc/i  J.  We  muft  confider  this  cafe,  as 
the  record  ftaces  it  to  be,  as  an  aflion  for 
goods  fold  and  delivered.  And  I  cannot  di- 
ilingui(h  it  from  that  put  in  argument,  of  fe- 
veral  pcrfons  agreeing  to  enter  into  partner- 
Ihip,  each  bringing  in  a  ftipulatcd  fum  of 
money,  and  each  borrowing  his  proportion 
of  different  pcrfons ;  in  which  cafe  it  is  im- 
poffible  to  fay  that  the  perfons  advancing  the 
money  could  maintain  a£lions  againft  all  the 
partners  for  the  fcvcral  proportions  lent  to 
each.  But  if  the  qucftion  were  whether  any 
aftion  would  lie,  I  have  no  doubt  but  that  the 
plaintiff  might  recover  againft  the  defendants 
on  the  bills  of  exchange ;  which  are  written 
contrafts,  and  were  given  for  a  valuable  con- 
fideration,  the  defendants  at  that  time  being 
in  poffeffion  of  the  whole  of  the  cargo. 

Lord 
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Lord  Kenyan,  Ch.  J.  ttien  faid  he  hoped  it 
would  be  renQcmbered,  when  this  cafe  was 
returned  into  Chancery,  that  this  Court 
itere  uQanimoufly  of  opinion  that  on  the 
whole  juftice  of  the  cafe  the  plaintiff  was  en« 
titled  to  recoyen 
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S>{  aitetfnff  ano  ptittftnif  an  €iiIf  to 

Pafrtn»f|i(p. 

THE  partner(hip  contraft  being  in  its 
nature  free  and  voluntary,  nuy  be  al-« 
tered  or  diflblved  at  the  ^rill  of  all  the  par<« 
ties,  and  that  even  before  the  expiration  of  the 
term  for  y?hiGh  it  was  originally  entered  into : 
but  in  this  cafe  there  muft  be  a  complete 
mutual  confent.  Such  is  the  doftrine  of  our 
civil  law  a :  and  indeed  the  very  tie  or  ftate 
of  brotherhood  which  muH:  neceflarily  exiil 
among  partners^  being  founded  upon  the  re- 
ciprocal choice  which  the  partners  themfelves 
tt)ake  of  one  another  in  their  refpe£tive  hopes 
of  profit,  it  naturally  follows  that  a  partner-* 
Ihip  lafts  juft  as  long  as  the  partners  perfe^ 
vere  in  their  conlent  to  continue  it.  But 
if  either  of  the  partners  fhould  iee  occafion 
to  relinqui(h  the  partnerlhip,  whether  it  be 
on  accoimt  of  an  unfuitablenefs  of  temper  and 
difpofition  between  the  parties,  or  becaufe  one 
particular  partner  is  averfe  to  making  fpecu** 
lations  in  trade,  or  engaging  in  fome  proje&- 

*  Tarn  Jiu  JocUtas  Jurat  quamdiu  com/in/us  pof  iiuf^  integer 
fetfivcrat.     D.  1.  65.  f.  3.  fF.  pro/och. 
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cd  fcheme  or  enterprize,  which,  in  the  opinion 
and  judgpfient  of  the  rcfV,  carries  with  it  a  fair 
profpcft  of  fucccfs ;  or,  for  any  other  unforc- 
feexi  teafdn,  he  trity  Wnt^raw  Irroifelf ;  pro-* 
vided  he  does  not  bttikk  off  with  fonne  finifter 
view,  which  is  contrary  ro  the  rules  of  good 
6&n9(h\py  and  the  integrity  of  merchants,  and 
cdnds  to  the  prejudice  of  die  other  partners ;  ^r^ 
provided  he  does  noc  quit  after  feme  ^rti€iH> 
hr  bufinefs  is  begun,  or,  at  an  wi&afontibki 
time,  which  might  occafion  lofs,  6t  damage 
to  the  partnerihip. 

•  In  the  firft  place,  if  a  partner  i?«^ith- 
draws  himftlf  through  fome  finifter  view  or 
unfair  defign,  be  probably  may  difengage  his 
copartners  from  all  engagements  to  him>  but 
does  not  difengage  himfelf  from  hrs  obliga* 
tions  to  them  $  becaufe  fuch  a  fraudulent  aban*- 
donment  of  the  partner  (hip  cannot  in  equity 
free  the  perfon,  who  To  abandons,  from  his 
engagements.  Thus  alfo  if  he  quits  be* 
fore  the  expiratioit  of  the  time  which  the 
partnerfhip  was  to  have  lafled,  abandoning  s 
bufinefs  which  he  was  particularly  trharged 
with,  and  thereby  occafioning  the  lofa  of  fomc 
profit  which  otherwilfe  might  have  accrued  to 
the  partnerfhip,  he  cannot  in  common  juftice 
be  fuSercd  to  take  ad  vantage  of  (uch  his  own 

wrong. 
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wrong,  but,  he  muft,  upon  every  priactple  of 
juftice,  be  made  anfwerablc  to  the  extent  o£. 
fuchlofTes*  In  like  manner  the  partner 
who  renounces  the  partnerihip  at  any  unfei- 
ibnable  time,  not  only  does  notfree  hinfifelf 
from  his  engagements  to  his  copartners,  but 
is  anfwerable  for  all  the  loITes  and*  damagiea 
which  fuch  his  unfeafonable  renunciation  may 
caufe  10  the  partnership.  And  it  is  efta* 
blilhed^  upon  found  principle,  that  if  a  part- 
ner Ihould  renounce  his  partnerihip  whilft 
on  a  journey,  or  beyond  fea,  or  engaged  inr 
any  Ejufinefs  on  the  partnerfliip  account ;  or  if 
his  quitting  obliges  the  partners  to  fell  or 
difpofe  of  any  merchandize  to  diladvantage ;  * 
he  (hall  be  bound  to  make  good  the  lofles. 
and  damages  wluch  his  leaving  the  pajrcner- 
ihip  under  theiib  circumftances  (hall  oc« 
cafion.  For  a  fraudulent  and  unfeafonable 
renunciation,  can  never  be  permitted,  whether 
the  deed  of  copartner  (hip,  or  the  bare  part- 
nef (hip  contrad  had  provided  againft  it  or 
not:  and  upon  this  plain  princlfde,^  that  it 
would  be  repugnant  to  that  it  rid  fidelity,  which 
has  been  already  (hewn  to  be  efiential  to  tht 
ibrmation  and  continuance  of  a  partnerihip, 
and  is  always  underftopd  to  be  comf^bead^ 
«d  in  it. 


. '  ^Partotmhip  maybcliidto.be  properly 
dtflbivcd  by  fairly  dcftroying  its  conftituc.nc 
Mnities^  thw  is  it  difiblved  by  the  effluxion  or 
npirnioh  of  that  tme,  for  \«rhich  ir  was  ori- 
ginally agreed  between  the.  parties  to  continue 
their  padion^  for  the  purpofe  of  carrying  on 
f he  j6i^t^  trtde,  with  a  view  to  their  mutual 
benefit  and  reciprocal  advantage. 

Parinefihip  may  aUb  be  difiblved  by  the 
difimittng  ib^ir  f^Jl^im^  under  a  mutu^ 
i^reemeat  al^er  a  complete  liquidation  of  all' 
accounts  which  concern  the  joint  property;; 
but,  ifall  parties  remain  folvent,  this  can  only 
be  done  h^  cofofen^  f6r  it  would  be  contrary 
to  equity,  for  one  partner  to  renounce  at  an 
unfeafonaUe  time  to  the  prejudice  of  the 
t>cher«.  And  as  in  partnerfiiip  concerns,  there 
mail  be  one  <nd  the  fame  inUreft  throughout, 
whether  each  individual  partner  contributes 
equally  or  ifot,^  fo  likewife  may  that  interefi 
b^  difunited  by  adjufting  and  dividing  the  ref- 
peftire  (hares  of  the  feveral  partners  accord- 
ing to  agreement,  and  thereby  diflblving  the 
partnerfhtp,  And,  finee  the  titU  of  parrtners 
muft  be  created  by^  or  arife  under  one  and 
the  fame  agreement,  fo  in  liki?  manner  vMf 
it  be  dcftroycd. 

b  dme  p.  7.  •• 
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Where  p^itoerihip  is  contraded  for  a  fii^Ie 
dealing  or  tranfa6bion9  or  on  aocmint  of  ibme 
particular  commerce^  and  an  end  is  put  to 
fiich  concern  by  it's  being  cotppletedj  the 
partnerifaip  is  diflblved  of  courfe. 

Ir  is  cuftomary  in  regular  partner  (hips  to 
inierc  a  claufe  in  the  articles^  by  which  the 
partners  covenant  to  fubmit  to  arbitration 
any  matter  or  thing  which  may  become  the 
fubje£t  of  controverfy  or  dlfpute.  between 
them.  And  altho'  in  fuch  cafes  the  arbitn*^ 
tors  are  ufually  judges  of  the  parties*  own 
choofing  and  proceed  in  a  fummaiy  way ;  yer^ 
if  duly  authorifed^  their  award  is  confidered 
Jmaly  confequently  binding  upon  the  partieii 
unlefs  there  (hould  appear  juft  grounds,  either 
«t  law,  or  in  equity,  to  fet  it  afide.c  And  it 
is  ^  mode  of  diflblving  partnerfliip,  vtry  fre* 
quent  amongft  merchants  and  traders,  and  is 
confidered  a  ready  method  of  adjufting  part* 
nerfliip  claims.  But  in  order  to  empower  the 
arbitrators  to  proceed  to  the  diflblving  of  a 
partnerfliip,  it  would  feem  to  be  abfolutely 
neceflary  for  the  parties,  fubmitting  to  arbi* 
tration,  to  authorize  the  arbitrators  to  diflfolvc 
the  partnerihip  by  inferting  fuch  thcif  agret- 

c  Dyer  3j6.  i  Nclf.  Abr.   114.  pAioWUl.  3,  c: 
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ment 


mtnt  in  their  fubmiffion,  or  in  the  condition 
of  the  bond  or  promife.  In  like  manner  as 
it  is  requifitc,  when  partners  agree  to  fubmit 
all  differences  which  may  arife  relating  to  their 
bufinefs,  or  to  any  covenant  in  the  articles  of 
co-partner(hip  to  referrees  whom  they  mfif 
choofe,  that  fuch  their  fubmiffion  ihould  have 
in  it  a  power  given  to  the  arbitrators  to  exa- 
mine  the  parties,  as  well  as  the  witneffes 
vponoath. 

a 

Thus  it  was  held  in  the  cafe  oi  Pf^ellington  v.' 
Aidfkintojbi.  Where  one  partner  brought  a 
bill  againft^  anotheri  to  difcover  and  be  reliev- 
ed againft  frauds,  &c.  The  defendant  pleaded 
an  agreement,  that  in  cafe  any  difference 
ihould  arife  between  them,  it  was  to  be  refer- 
red i  and  that  the  matters  in  the  plaintiff's  bill 
relate  only  to  the  partnerlhip,  and  yet  have 
never  been  fubmitted  to  arbitration,  nor  has 
he  ever  propofed  a  reference,  though  the  de- 
dcfendant  offered;  and  was  always  ready  to 
do  it.  Lord  Hardwicke  difallowed  the  pleaj 
for  as  it  was  a  bill  to  difcover  and  be  relieved 
againd  frauds,  the  arbitrators  could  not  ex- 
amine on  oath,  which,  by  the  agreement,  they 
ihould  have  had  the  power  of  doing, 

« 

d  ,2  At,k.  570. 
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This  came  on  before  the  hori  Chancellpc, 
on  the  defendant's  plea,  that  the  p}ainti6Fan4 
he,  on  the  15th  of  November  17^3,  executed 
articles  of  copartnerfhip^  by  which  they  co- 
venanted to  become  joiht  traders  zsr  BlackwaU- 
ffallhd:oTs,  for  eight  years,  and  agreed  in  ca& 
any  difference  (hould  arife  relating  to  their 
bufinefs,  or  of  any  covenant  in  the  articles,  it 
fhould  be  referred ;  and  avers,  that  all  mat- 
ters in  theplainufPs  bill  relate  only  to  the  part- 
nerlhip,  and  that  they  have  never  been  fub- 
mitted  to  arbitration,  nor  did  the  plaintiff 
ever  propofe  a  reference,  or  nominate  any 
perfon  to  be  an  arbitrator,  though  the  defen- 
dant offered,  and  was  always  ready  to  fubmit 
all  matters  to  arbitration ;  and  demands  judg- 
ment, if  he  Ihall  further  anfwer. 

Lord  Chancellor.  The  plea  ought  to  be  difal- 
lowed  in  this  cafe;  and  yet  I  would  not  have  it 
underftood,  that  fuch  an  agreement  might  not 
be  made  in  fuch  kind  of  articles^  and  pleaded ; 
but  fuch  a  claiife  Ihould  have  in  it  a  power 
given  to  the  arbitrators  toexan^inift'the  par- 
ties, as  well  as  witnefles  upon  oath.  But  this 
bill  is  to  difcover  and  be  relievea  againft 
frauds,  impoficions,  and  concealments,  for 
which  the  arbitrators  could  not  examine  the 
parties  on  oath.  Ferfons  might  certainly  have 
made  fuch  an  agreement  as  would  have  ouf- 

3  ted 
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ted  chis  coprt  of  jiirifdii^ion ;  but  the  plea  here 
goes  both  to  the  difcovefy  and  the  relief;  and 
'if  X  was  to  allow  the  plea  as  to  relief^  I  couid 
inert  as  to  the  difcovcnr/ anfd  then  the  Court 
"too  milft  admk  a  ^fcovmry,  in  order  to  aflSft 
the  arbicfatpTS,  which  is  not  proper  for  the 
dignity  of  the  Court  to  do* 

.  .After  partners  have  diiTolved  their  cop^rt* 
nerihtp  on  a  final  balancQ;  being  .ftrugk  and 
all  accouptSi  having  been  adjufted  betwetn 
sthi^m^  the  parties  are  no  longer  liable  for  each 
cither  I  and  on  fuch  difiblutio^  of  a  partperihip 
between  /i.B.  and  C/ a  power  given  to  yi.  to 
receive  all  debts  owing  to^  and  pay  thofe  ow- 
ing from  the  late  partnerfliip,  does  not  aucho- 
riEe  him  t6  indorfe  a  bill  of  exchange  in  the 
name  of  the  partnerfhipj  though  drawn  by 
him  in  that  name^  and  accepted  by  a. debtor 
^f  the-  payinerfhip  after  the  diflblution :  to 
*that  the  indt^Afee  cannot  maintain  an  alftidnon 
the  bill  kgamft  uf.  B.  and  C.  as  partners. 
Neither  dan  Aich  indorfde  'si^aintain'  an  4&ion 
-  againft  them'  for  money  pXid  to  the  ^e  of  the 
partnerOiip,  though  in  poinrt  of  fa£t  the  mbwyj 
"raifcd'by  dlfcountihg  a  note  winch  he  had 
'given,  (ift  difcounting  the  bill,)  be  applied  by 
J.  to  the  payment  of  a  debt  due  from  the 

a 

partnerlhip.  .      :: . 

'  '    '    '  D  d  3  Thus 
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Thus  it  was  held  iii  the  cafe  of  Kilgour  y: 
Finlyjon  and  otbfrs^^  which  was  an  action 
brought  by  the  indorfee  againft  the  oflenilble 
ifidoribrS)  who  alfbiippeared  co  be  the  draw- 
.ers  of  a  bill  of  exchange.  Money  paidj  money 
had  and  received^  account  Aated«  •  Verdift 
for  the  plaintiflf.  The  circumilances  of  this 
cafe  were  as  follow*  The  pbintifF  was  a 
warehoufeman  and  fa£tor/the  defendants  were 
alfo  warehoufemen  and  faAors  in  partnerfhip 
from  Midjummer  1785,  to  the  28th  of  y«^ 
1787,  when  the  partnerihip  was  diffolved,  and 
notice  of  the  di0blution  given  in  the  GazetU 
as  under. 

*'  Notice  is  hereby  given,  that  the  co- 
partnerfhip  between  Shomas  Finlyfotiy  Tbcmas 
Galhreatb,  and  Henry  fytlliam  Harper^  of  B(m 
iburciyard,  warehoufemen,  under  the  firm 
of  Finlyfon^  Galireath  and  Harper^  and  alfo  at 
Clafgow  under  the  firm  of  Henry  fFUliam 
Harper  and  Company,  was  by  mutual  confent 
diflblved  this  dayi  all  demands  upon  the 
above  firm  will  be  paid  by  tbcmas  Finlyfim 
of  Bow  cburcb-yard^  who  is  impowered  to  re- 
ceive and  difcharge  all  debts  due  to  the  faid 
copartnerfliip. 

t  H.  Black.  155. 

Witnef 
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"Witnefi  our  hands,  this  a  8th  day  of  Ja^', 
1787. 

Thomas  Galbreatb. 
Henry  William  Harper:* 

I 

At  the  time  of  the  above  diflblucion^  one 
Scott  was  indebted  to  the  partnerfliip  in  758  A 
and  the  partnerihip  indebted  10  Sterling  Dou^ 
glaSf^nd  Co.  in  %y>L  On  the  2 1&  of  Septem^ 
her  1787,  Finfyfin  drew  the  bill  in  queftion 
in  the  name  of  the  late  partnerihip  on  Scott ^ 
payable  on  the  23d  of  November  following, 
for  304/.  a  J.  which  Scott  accepted.  On  the 
gth  of  OSloher^  Finlyjbn  indorfed  it,  in  the 
name  of  the  partnerihip,  to  the  plaintiff,  who 
difcounted  it,  by  giving  his  own  promiflbry 
note,  for  304  /.  3  s.  6d,  payable  on  the  25th 
ol  November y  (the  difference  of  i  j.  6  d.  being 
on  account  of  the  note  being  due  two  days 
later  than  the  bill).  This  notieofthe  plain- 
tiffs was  indorfed  by  Finlyjon  to  Sterling  Dou^ 
glas  and  Co.  who  difcounted  it,  and  received 
the  money  they  had  advanced  by  fo  difcount- 
ing  the  note,  back  again  from  Finly/on,  in  part 
of  payment  of  the  debt  owinjg  to  them  from 
the  partnerihip.  ^When  the  note  became  due, 
the  plaintiff  paid  it  to  Sterling  Douglas  and  Co. 
Two  days  before  Scott^s  bill  became  due^ 

P  d  4  Finly/on 


Fwljifon  took  At'  up,  and .  gis^e  io  {ku  joClr^ 
anothei-  bill  to  the  plainciif,  accepted  by  .Z«^» 
Stra£ban  and' Co;  ^ut  did  not  take  back: 
Sc0tt*S'\>\\\.  Afterwards  Lee^  Str^ban  and 
C^s  biii  not  being  f^dd^.  and  Fhdjfon  having 
he(;9n:ie  a  bankrupt,  the  plaintiff  brought  this 
a<5tion  agalnft  all  .the  p^rti^r^  ^  4$rfl^]s.hin> 
which  ren^ainod  la  his  haodfij  anid  obta^ed  a 
v^rdi^tf  A  rule  being  granted  to  ihe^  <;au& 
why  this  verdjdb  fhould.notbe  fbt  afidq^  .and 
a.  new  trial  granted,  ^4^\T  ^<id  bond  Sqrji:$« 
(hewed  caufe-  .  They  .acknowled£;ed  that  the 
a^ion  on  the  IhU  could^not  be  fupportedj  but 
contended  that  the  plaintl^  wa^  iQUtled  to  re* 
tain  his  verdift,  -having,  paid,  qdonqy  to  the 
ufe. of  defendants,  at  the  fpe4:ial  inftance  and 
requcft  of  a  Jiprfon .  authprifcd  by  thcm^  to 
f eceive  and  pay  their  debt?\  ,    /^ 


•     '  tf 


^  J^^.  '^lanc  and  Lawrence  Serjts.  for  th? 
jule-argucd,  that  ftc^jbt  to^haye  b^en  jhewn. 
that  th'i  money  was  aftually  paid,  in  di (charge 
of  a  partnerlhip  debt;  if  it  were  paid,  when 
FinJsifcn  had  no  right  to  pledge  the  credit  of 
the  partnerlhip,  it  was  not  paid  to  the  ufe  pF 
ihe.jp^rtperibip,.  ,;^u;.  admitti^ig  that  it  w^s 
^paid-.for'a|>artn^iiliip  debt,  yet  being  paid 
^without  the  knowledge  and  requcftpf  the  de: 
fcndants^^  it. could  np|  be  fuffiqiedt  to  'riife, ai 


I 
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aflbihplifi  Pinlyffrn  h td  no  authority  tafaorrp w 
moiicf  ta-P^y  their  debt,  or  to  contraft  for 
fhcm  ^ithOBt  their  confenti  This  cafe,  ipuft 
Be :  confidered  as  already  decided  by  J^ord 
Ktrrfon  in  the/^-K»Pg!s  Bench,  -/W^zr  replied, 
that  in  the  cafe  cited,  it  was  only  holden  that 
an  aftion  could  not  be  maintained  on  the  bill 
ofexdi'angc.  The  reafon  of  which  "was,  diat 
(6e  bill  being  negotiable,  and  going  into  thp 
ftaiids  of  perfons  who  might  not  know  the 
fonfideration  for  which  it  was  given^  muft  be 
binding  when  given,  or  not  at  alh  .  Tl\e 
fttthority  of  the  drawer,  muft  be  ii^depeo^aqt  ' 
pf  any  application  of  the  money.  ^  E|ut  np 
ibch  incpnvenienpc  could  arife  from^the  ac- 
-feon  for  money^aid.  It  is  admitted  that 
iFinfy/on  paid  i;he  rnoncyof  the  plaintiflF  in  (Ji(- 
tCharge  of  a  partnerlbip  debtj  he  had  full  au- 
thority from  the  other  defendants .  to  receive 
^nd  pay :  he  therefore  applied  to  the  plaintiiF 
for  his  note/  at.  their  fpedal  infta^ce  and 
iTcqueft.  . 


•     «   . 


Xford    LcugHoroHgb.-^l   was    6f  opinion 
at  the  trial,  th^t  there  was  an*  equity  infa- 

.  ^In  a  cafe  between  the  bank  of  £nr^/4A/pUiiiliiFs,  and 
the  fame  defendants^  in  which  the  cii-cumflances  were 
'Hkfi  fame  as  the  prefent;  there  was  a  de'ir arret  to  the 
^evidence  '  which  ■  was  not  argued  iit  Court,  but  Lord 
'Kenyon  atlhc  trial  gave  ,ic  as  his  opinion^  that  the  adipa 
Dtp.t^e  bill  could  not  be  malGt-iined. 

vour 
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PAJR  T  N  ^  R  S  H I P  may  alfo  bc^tnjlv. 
cd  by  bankruptcy,  which  nccds^jfi^  cpi^ 
fcjit,  but  is  too  frequently  unavoidable,  for 
un^t^  eAiibot  ^Iw^ys  Be  darned  on  with  that 
degree  of  fuccefs  which  is  abfolutcly  neceflary 
to  fupport  it,  however  large  the  partnerfhip 
capital  may  be  j  neither  can  its  fuccefs  be  ar- 
rays fccured  by  the  moft  unwearied  diligence 
and  attention,  fince  it  is  the  fanne  in  com- 
merce as  in  every  other  path  of  life,  thofe 
who  purfue  it,  muft  neceflarily  be  fybjejil  to 
the  uncertain  and  fluctuating  (late  of  huma- 
nity. But,  independant  of  this,  the  young 
and  inexperienced  merchant,  with  the  f^iipeft 
pronciifc5  and  expedations  may,  equally  with 
the  fkilful  and  cunrving  trader  commit  ^f^,  .^^ 
of  bankruptcy,  and  an  aft  of  bankruptcjf  by 
one  partner  is  to  many  purpofcs  a  diflblution 
ofthe  pMrtnerfhip,  by  virtue  of  the  rclatiojci  in 
the  fbtutcs  which  avoids  all  the  afts  of  a  bank- 
rupt from  the  day  of  the  bankruptcy ;  and 
alfo  from  the  necefTjty  ofthe  thing,  all  his  pro- 
perty being  veftcd  in  the  alTignees,  ^yho  can- 
not 
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not  carry  oo  a  tra<iea.\;A  commlHion  dT 
bankrupt  is  to  be  confidercd  as  zn  execution  h 
and  not  as  znaSion^  and  where  one  partner 
commits  an  aft  of  Bankruptcy,  and  not  ^hc 
other,  a  commiffion  will  go  againft  himyfor  hi 
owes  tnc  debt.  Theref(ii*e  it  was  decided  th 
the  cafe  ex  parte  Crifp  c\  that  a  deWtJtiefTom 
a  partneriiiip,  is  a  legal  debt  to  fuppbrt  a  ife^- 
parate  commiffibn.  So  alfa  in  the  cafe  ot 
Crifpe  V.  Perritt  d,  where  it  appeared  th4t?>A 
the  I  &  o(  February,  Pefriit  fiied  out  atom- 
mifTion  againft  William  Ctlfpe  of  Chelfea^'^^i- 
\tx  in  wines  and  chapman,  and  on  the  ad  df 
"the  fame  month,  he  was  declared  a  b&iikruf^ 
by  the  afting  commiffloners.  On  theijtK 
of  the  faid  nrronth,  Crijpe  preferred  his  pctir 
tion  to  the  Lord  Chancellor,  alledging,  chat 
he  was  hot  indebted  to  Perritt  on  his  feparate 
account  above  6  /.  but  admitted  he  the  faid 
Cri/pe,  together  with  Edward  Bumab^  and 
James  Barhuf,  efq.  as  co-partners  of  Raneta^ 
bou/e,  were  all  three  jointly  indcbtcci  to  the 
faid  Perrit  for  plaifterers'  work,  but  he  did 
not  know  ih  what  fum ;  that  he  had  not<!dm- 
jmitted  any  aft  of  bankruptcy,  and  therefone 
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prajred  that  the  faid  commiiTion  might  be 
fuperfedcdt 

On  the  hearings  the  Lord  Chancellor  or- 
dered^  th^t  upon  Criffe*s  paying  loo/.  into 
the  bank>  in  the  name  of  the  accountant  ge- 
9eral^  the  major  part  of  the  commifTioneri 
ihould  make  a  provifional  afllgnment  of  the 
j^id  bankrupt's  eftate  co  an  afllgnee  to  be  ap<- 
poincod  by  them,  and  that  the  parties  Ihould 
proceed  to  a  trial  at  law  in  London^  the  then 
next  Ea/ler  term,  or  at  the  Sittings  next  after^ 
in  the  Court  of  Common  Fleas,  in  an  aftion 
ef  trover  to  be  brought  by  the  faid  Crijpi 
^gainft  fuch  aflfignj^e  ibr  fome  parr  of  the 
goods  fei2ed  by  virtue  of  the  (aid  commiAIon, 
and  that  all  further  proceedings  under  the 
fidd  commiffion,  except  the  making  of  the 
£ud  afiigoment,  ihould  be  ftayed  until  after 
&e  fakl  trial.  The  proviHooal  affignment 
was  accordingly  made  to  the  defendant  Pir» 
ritt. 

On  ^he  9th  of  Jum  174?!  in  purfuance  of 
^  faid  order,  the  aAion  came  on  to  be  tried 
before  Lord  Chief  Juftice  IVilles^  when  it  was 
proved  that  the  faid  Crijpe  was  a  trader,  and 
had  committed  an  aft  of  bankruptcy  $  and 
chat  he  aad^  his  two  partners^  before  (he  fuing 

out 
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out  the  faid  commtQion>  were  jointly  indcbN 
ed  to  the  petitioner  fViUiam  P$rrkf  in  4:26  A 
and  it  not  being  proved  that  the  faid  Crifpi 
owed  the  petirioners  anf  feparate  debt,  Lord 
Chief  Jufticc  Willts  Anahttd  whether  a  fepft-' 
rate  comniUfion  againft  onepartner  for  a  joinr 
debt  due  from  him  and*  bis  other  rparcnein 
cbuld  he  regularly  ifihed^  and  therefore  ^i** 
reftcxl  a  verdift  to  ,be  fbiimd  for  the  ptaindff, 
fubjed  to  the  ofunipn  of  the  Cotiri^f  CoAiw 

mon  Pleas  upon  that  point. 

•  •'  « 

The  cafe  was  argued  in  the  following  Mi^ 
ihaelmas  term>  and  a  jfecond  time  in  Hilary ^ 
On  the  argument  pf  the  cafe  k  was  princi^ 
pally  inQfted  by  Crifp€'%  counfei,  t\^9t  ^  an 
a£tion  at  law  did  not  lie,  the  commiflion  waa 
irregular,  and  they  defied  the  defendants, to 
Ihew  that  fuch  a  commiltion  was  ever  ifiued ; 
but  on  a  further,  argument  the  following  pre« 
cedents  were  produced* 

**  John  and  Patrick  Crawford^  were  mer- 
^^  chants  and  copa(^iner$,  and  beciume  in^^i^t* 
<*  ed  to  one  Carufbtrj  in  iaQiL:i^s.iJ. 
**  A  commiffion  iffued  againft  Patrick  only^ 
'*^on  a  debt  doe  frcitn.binci  and  partners. 
^Carutbers  pedtioncd- Lotrd  To/^^/, .  ftatiog 

e  Ex  parte  CaracKers.  '  CobkeVB.  L.  zi» 
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<^  tbcfe  fads;  asd  that  Pafrick  had  ob^ine^ 
^*  his  certificate^  which  was  then  lodged  tii 
^^  order  to  be  paffed  by  the  Chancellor  s  and 
^  for  this  foppofcd  irregularity  in  the  com- 
^*  mifBon,  it  was  prayed  the  certificate  might 
^  not  be  allowed.  His  Lordlbip  declaredi 
^  that  where  one  partner  commits  an  ad  of 
^  bankruptcy,  and  the  other  not,  a  commif*. 
^*  fion  will  go  againft  him^  for  he  owes  the 
^  debt ;  and  difmified  the  petition/' 


**  Henry  Hewett  ^  and  fViUiam  Ralph/on  were 
**  merchants  and  partners  ^  Hetoetj  lived  in 
^'  London^  and  Ralph/on  at  Venice,  and  became 
**  juftly  indebted  to  John  Uptm :  Heweti  com- 
^'  mitted  an  a£t  of  bankruptcy  :  Uptm  dated 
^*  the  fads  fpecially  to  Lord  Macclesfield^ 
*^  and  obtained  a  commiffion  againll  He^eif 
^^only." 

The  Chief  Juftice  was  of  opinion  that  the 
defendant's  counfcl  had  fully  anfwered  the 
challenge^  and  declared  thefe  two  cafes  were 
in  pointy  and  that  a  cdmmijfflcn  was  So  ii  am^ 
fidered  as  an  execution^  and  not  as  an  a3un  i 
and  after  taking  notice  of  the  great  inconve* 
nience  and  prejudice  it  would  be  to  tmde^  in 
eafe  fucb  commiiSons  were  not  allowed^  he^ 

^  Ex  parte  Upton.    Cooke's  B.  L.  22. 
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by  Confcnt  of  all  the  otliLcr  Judges,  pronou&C* 
ed  judgment,  and  declared  that  the  comnuf- 
fion  was  regularly  ilTued,  and  that  ^  verdift 
ihould  be  entered  up  for  the  defendant. 

By  the  ftatutc  oiyamesZy  **  A  fraudulent 
*'  conveyance  (hall  be  an  aft  of  bankruptcy.** 
Other  a6ts  that  are  fraudulent  are  not  made 
afits  of  bankruptcy;  but  they  are  attended 
with  the  confequences  of  fraud,  at  law ;  which 
is,    "  xhzt  fraud  renders  evpry  adt  void^J^ 

So  an  aflignment  by  deed  of  only  zjhare  of 
copartnerfhip  effefts,  to  a  bond  fide  creditor, 
will,  notwithftanding,  if  done  in  contempla- 
tion of  bankruptcy,  itfelf  become  the  vtv^ 
ad  . 

But,  there  is  Indeed  a  cafe  ^  which  appears 
to  contradict  this  pofition ;  where  Ncrcotis^ 
who  were  goldfmiths,  after  (hutting  up  their  . 
(hop,  being  indebted  to  feveral  perfons  much 
beyond  what  they  were  able  to  pay  5  in  con- 
templation of  bankruptcy,  and  to  give  a  pre« 

<  I  Jac,  I.e. ijp.r.  Si  * 

A  ^  Burr.  2239* 

5  Cooke's  B.L.  II 2«> 

^  Small  V.  Oudley.     1  Barf*  ^%m.  2  P.  W.  ^tj. 

E «  ferenctf 


4i«  ]^4rtn(t%ii- ' 

ference  in  payment  to  the  plaintifF  Sm^H, 
(who,  upon  a  prdTing  occafion,  transferred  to 
them  500  /•  Soutb-Sea  ftock,  upon  their  en* 
gaging  to  transfer  to  him  the  like  fum  in  the 
Sdutb-Sea  ftock,  in  a  week  or  ten  days  at  far- 
thefty  and  giving  a  note  for  that  purpofe,  on 
the  %^i\io(  September  1720,  made  an  afTign- 
ment  of  their  (hare  in  a  wine  partnerlhip  witl^ 
Cfidley^  amounting  to  3po/.  carried  on  folely 
in  his  name,  (in  which  they  had  two  thirds, 
and  Qudley  one  third)  as  a  fecurity  for  tr^nf- 
ferring  500/.  Soutb-Sea  ftock,  and  reciting 
the  truth  of  t^e  cafe.  They  at  the  fame  ticpe 
aflfigned  two  leafehold  eftates  to  Smally  for  the 
fame  purpofe.  This  aOignment  was  made 
without  the  privity  of  the  plaintiff  Small. 
Norcotts  never  opened  their  (hop  again,  but 
the  very  next  day  after  making  this  afilgn-  . 
ment,  weot  qE 

The  intereft  of  the  Norcott^  in  the  wine 
trade  was  but  300  /.  and  OuMq  had  a  righ( 
to  carry  on  the  trade  till  Cbrifimas  if  2^. 

The  bill  (which  was  zgaanA  OuJley,  and 
againft  the  aflignee  under  a  commiffion  ifliied 
againft  the  Norcotts)^  was  not  brought  by 
Small^  till  after  that  time :  but  an  ifltie  had 
been  direfted  in  another  caule>  to  try  *^  whe« 
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ther  the  laid  Norcotts  were  bankrupts  at  the 
time  they  executed  an  affignment  to  Small  of 
a  leafe  of  certain  houfes^  on  the  faid  29th  of 
September  1700." 

The  above  fafts  were  admitted  by  the 
anfwers.  And  Sir  J(Jfepb  JehflU  Matter  of 
the  RoIIs^  faid  this  afligmnent  was  goodj  and 
eflahlifhed  it. 

But  the  authority  of  the  cafe  of  Small  r« 
Oudl^y  has  been  fince  much  (haken  by  a  dc- 
cifion  in  the  Court  of  Common  PleaSj  ex* 
prefslf  upon  the  ground  of  an  affignment  of 
part  in  contemplation  of  bankruptcy^  being  in 
itfelf  firaudulentj  and  an  aft  of  bankruptcy  l  • 

So  in  an  aftion  of  trover  m^  where  the 
queffion  turned  upon  the  validity  of  a^  deed 
of  affignment,  dated  the  djd  oiOSoher  1778, 
fronn  the  bankrupt  to  his  fon>  of  part  of  his 
real  and  pevfonal  eftate.  The  affigmneflt 
was  impeached  upon  two  grounds  1  the  one, 
that  the  bankrupt  had  committed  aa  aft  of 
bankruptcy  prior,  to  the  execution  of  the 
deed ;  the  other,  that  the  deed  itfelf  was  ai^ 
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aft  of  bankruptcy.  The  petitioning  Crcdii- 
tor's  debt  became  due,  on  bond,  the  3d  of' 
January  1779.  The  7th  of  jip-il  following, 
the  comnfiifllon'  of  bankruptcy  fflued.  The 
bankrupt  had  carried  on  the  Bufinefs  of  a' 
banker,  in  partnerfliip  with  Archer  and  ano- 
ther ;  which  partnerlhip  commenced  the  ift 
of  June  1776,  arid  was  diflblVed  the  aSth  of 
March  1778.  But  the  bankrupt  appeared  to 
continue  in  bufinefs  for  a  length  of  time  after^ 
wards.  The  bankrupt  and  his  family  lived  at 
his  feat  at  WareVark^  in  Hertfordjhirey  having 
a  houfe  in  town,  in  Wbite-Hari-Court^  Grace^ 
churcb-Jireet^  which  he  atferided  during  the 
hours  of  banking  bufinefs.  Greefty  his  fervant, 
fwbre  he  was  the  only  man  who  let  people  itt 
and  out  at  the  town  houfe.  That  in  Augufi 
and  September^  he  denied  feveral  perfons. 
That  he  had  fometimes  orders  from  his  maf- 
ter  to  deny  every  body;  at  other  times,  fuch 
as  he  knew  to  be  creditors :'  to  one  Creditor, 
Chipps  in  particular,  by  name.  This  witnefs 
was  contradifked  on  the  part  of  the  defendant 
by  another  fervant,  who  fwore,  that  when  any 
one  came  about  bufinefs,  he  always  called 
Gteetiy  who  faid  he  had  not  his  mafter'is  orders 
tddeny.  The  evidence  of  Green  was  alfo 
attacked  on  the  fcore  of  its  being  new,  the 
fame  not  having  been  g^ven  before  the  com- 

miffioners. 
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•fniHioners,  but  a  different  aft  of  bankruptcy 
"having  been   fworn  to,    and   Green  having 
threatened,  by  way  of  revenge  for  a  quarrel, 
Hhac  he  would  ruin  the  family,  and  that  it 
would  have  been  better  for  them  if  they  had 
paid  him  his  wages.     The  defendant  called 
^other  witne0es  to  prove  the  bankrupt's  at- 
tendance at  public  meetings,  and  other  places, 
rduring  the  months  of  Augufty  September  and 
O6toher.     The  .-confidcrition  of  the  deed  of 
.adignment  could  not  be  impeached.    Tke 
-defendant,  as  it  appeared,  had  from  time  to 
4ime  entered  into  engagements  for,  or  ad- 
vanced money  to  the  bankrupt,  more  than 
the  value  of  the  eftates,  and  that  he  had  taken 
poileflion  immediately  on^che  execution  of  the 
deed.     The  bankrupt  left  Ware  Park  on  the 
26th  of  OSlober^  three  days  after  the  execu- 
tion of  the  .dee4>  wd  was  not  feen  after* 
wardsi. 

XaOxd  Mansfield.  Adenial  hy  order  of  a 
,<trader  to  a  creditor,  is  not  of  itfelf  an  aft  of 
bankruptcy,  but  only  evidence  of  it,  and 
^therefore  to  be  explained.  If  a  man  is  (ick, 
•or  as  thisxafe  is,  if  a  man  lives  three  days  in 
.bufinefs,  and  the  reft  of  the  week  in  the  coun- 
:try,  ^is  explains  a  denial  at  any  other  houfc 

lodging  at  any  other  part  of  the  town,  fay-^ 


422  partnetfdfp— 

ing,  go  to  the  fhop.  On  the  other  hand,  it 
is  not  neceHary,  in  oi  der  to  confticute  a  deni- 
al an  aft  of  bankruptcy,  that  the  bankrupt 
Ihould  have  given  orders  to  deny  any  particu- 
lar per/on  by  naoie :  if  he  gives  orders  to  be 
denied  to  every  body,  it  includes  creditors, 
and  is  a  keeping  houfe,  within  the  meaning  of 
the  aft  of  Parliament.  As  to  the  firft  point, 
whether  an  aft  of  bankruptcy  had  been  com- 
mitted, previous  to  the  execution  of  the 
deed,  it  refts  chiefly  on  the  evidence  of  Green. 
The  fecond  queftion  will  be  material,  if  you 
determine  for  the  defendant  on  the  firft«  *I 
ti^e  it  to  be  dear  law,  that  if  in  cootempla- 
tioQ  of  bankruptcy,  a  man  conveys  to  the  £iir- 
eft  creditor  that  ever  exifted,  it  is  not  a  frau- 
dulent deed  as  between  tbem^  but  it  tends 
to  defeat  the  whole  bankrupt  laws,  and  as 
iuch  is  held  to  be  a  fraud  o;i  the  reft  of  the 
creditors.  It  is  equally  clear,  that  though  it 
be  not  a  conveyance  of  the  whole  property, 
and  that  a  part  be  omitted,  yet  if  it  be  made 
in  contemplation  of  bankruptcy,  it  is  a  pre- 
ference, and'  as  foch  an  aft  of  bankruptcy. 
*To  apply  this ;  the  deed  is  &ir  as  between 
the  bankrupt  and  his  ibo.  the  dsfendaot,  but 
having  been  made  three  days  before  bis  ab»- 
(condiog,  it  is  a  preference^ 

Verdift  for  the  plaintiff. 
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In  the  cafe  ofHaman  and  othert  aflTignees  of 
Foriyte  r.  Fijhar^.  Where  a  trader,  in  con- 
templaiiOA  of  abfconding,  inclofed  certain 
bills  to  F.  a  particular  creditor,  in  difcharge 
of  his  debt;  faying  he  had  the  honour  to  (hew 
him  that  preference  which  he  conceived  to  be 
his  due.  Which  was  done  without  the  privi- 
ty of  F.  and  followed  by  an  ad  of  bankruptcy 
before  the  notes  could  poflfibly  be  delivered. 
It  was  held  by  the  Court  that  the  ejfentialma^ 
five  being  to  give  a  f  reference^  and  the  aft 
itfelf  incomplete^  was  clearly  void,  tho^  no  fa- 
vor of  a  Very  meritorious  creditor. 

And  in  A'e  cafe  of  Hague  v.  RoUefton  o. 
It  feems  to  have  been  fully  eftablifhed,  what 
traiifadion  of  an  abfcohdihg  partner  in  favour 
of  a  partnerfliip  cred;itor,  will  be  fraudulent 
and  void,  and  prevent  filth  creditor's  being 
intitled  to  any  part  of  the  partnerfliip  effedts. 
And  alfo,  ho'W  far  the  partnerlhip  ftiay  be  faid 
to  be  altered^  or  diflblved  by  fuch  an  aft  of 
bankruptcy. 

This  was  a  mbtion  for  a  new  trial,  in 
an  aftion  0^  trover  brought  to  recover  the 
value  of  feven  bags  of  cochineal.    It  had 

°  Cowp.  1 17. 
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been  tried  before  LorU  Mansfield  at  Guildhall  i 
and  a  verdifl  found  for  the  plaintiffs  :  buc  a 
point  of  law  arofe  on  the  following  fads. 

Anne  and  IJaac  Scoti  were  merchants  and 
copartners.     On   the   ayth  o(  March   1767, 
Jfaac  went  out  with  intent  to  abfcond ;  and 
did  not  return   till  after   a  commiffion    of 
bankruptcy  had  ilTued  againft  him^  on  the 
30th,  the  defendant  received  a  letter  written 
by  Ifaac  ScoU,  dated  "  Dover  28th   Marchl' 
inclofing  a    bill     of   parcels,    dated     23d 
Marchy  of  fcven  bags  of  cochineal^  for  1645/. 
14- i.  6^.  as  if  the  defendant  had  purchafed 
the  fame  of  the  faid  Anne  and  IJaac  Scott  i  and 
informing  the    defendant    "  that  he   {Ifaac 
Scott)  was  gone  off/'  and  "  that  he  had  depo- 
rted the  fcven  bags  of  cochineal  at  George 
Street's,  warchoufcj  in  Rollefion's  name  and  for 
his  ufci"  though,   in  fa6t  he  bad  not  pur- 
chafed or  agreed  to  purchafe  any  fuch  goods 
of  them:  but  the  defendant  imagined^  it  was 
intended  toy?r«r^  him  in  part  of  the  debt  due 
from  the  partnerfhip.  On  the  30th  ofMarch^ 
the  defendant  went  to  the  warehoufe  of  George 
Strict  in  Thames  ftrcet^  which  was  a  public 
warehoufe  s  where  he  found  the  feven  bags 
of  cochineal  depofited  there  in  his   name: 
which  he  fold  and  difpofed  ofj  and  applied 
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the  money  to  his  own  ufc  in  part  payment  of 
the  debt  due  from  them  to  him.  They  had 
been  depofited  there,  with  Street^  on  the  !26th 
of  March,  for  the  defendant  Rollefion.  On  the 
a5th,  Ijfaac  Scott  told  Street^  "  that  they  were 
for  thtt  defendant":  and  they  were  fo  booked 
at  the  warehoufe.  But  though  the  goods 
were  fent  to  the  warehoufe  before  Jfaac  Scotf% 
a£l:  of  bankruptcy  (viz.  his  abfconding  and 
not  returning  i)  yet  the  defendant  did  not 
then  know,  that  they  were  there :  and  he  did 
not  declare  bis  acceptance  of  them,  till  after 
that  time. 

The  plaintiffs  were  aflignees  in  a  joint 
commifllon  which  afterwards,  on  the  12th 
[  of  Aprils  ilTued  againft  both  the  Scott s,  Anne 
and  Ifaac.  Sir  Fletcher  Norton  and  Mr. 
Dunning  Solicitor  General,  infifted  that  the 
defendant  was  intitled  to  retain  the  moiety  be* 
longing  to  that  partner,  who  did  not  become 
bankrupt  till  after  Rollefton  had  declared  his 
acceptance  of  the  cochineal ;  though  there 
was  afterwards,  a  joint  commifllon  againft 
both. 

This  aft  of  Ifaac  bound  both  partners.  His 
fubfequent  bankruptcy  could  only  afFefl:  his^ 
own  (hare  in  the  partnerfhip  eftate :  it  could 

only 
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only  affed  the  mother's.  Rdllejion  (lands  in 
the  place  of  the  mother:  and  before  her 
bankruptcy,  he  was  joint  partner  with  the 
aflignees  of  Ifaac  in  this  cochineal ;  and  had 
an  undivided  moiety  m  it.  Befides  a  trader 
may  prefer  one  creditor  to  another,  before  any 
aft  of  bankruptcy.  And  here  is  no  fraud  or 
coUufion  in  the  defendant.  Confequently, 
th€  joint  afilgnees  againft  mother  and  fon  can- 
not  maintain  this  adion  of  'Trover  againft 
Rollefton  for  the  tobole  of  thefe  goods.  Mr* 
Morton  and  Mr  fTailace  contra,  for  the  afHg- 
nees  under  the  joint  commiflTion.  The  mo- 
ther's moiety  was  bound  by  IJaach  bankruptcy. 
All  the  joint  effeds  are  bound  by  the  bank- 
ruptcy of  either  partner,  the  meflenger  under 
the  joint  commiflion  of  bankruptcy  might  have 
feized  the  whole,  if  they  had  remained  in  their 
warehoufe.  Since  a  delivery  as  this  was,  un- 
der a  private  order  of  Ifaac,  unknown  to 
Rollefton,  and  unknown  to  Anne  Scott,  was  no 
ialc  to  Rollefton.  The  goods  were  not  appro** 
pciated  to  him,  ////  after  Ifaac  Scott*s  ban- 
kruptcy: and  after  his  bankruptcy,  he  had 
no  right  to  fell.  He  could  not,  ffter  that, 
bind  the  partnerlhip  efFcSs.  Rollefton  took 
the  goods  under  the  bill  of  parcels  which  was 
lent  by  Ifaac  from  Dover  \  at  which  time  he 
was  a  bankrupt  :    and   confcqucntly,   Anne 

Scott'% 


feting,  &c.  4^7 

Scoii\  (hare  was  liable  to  be  feifed  under  the 
ccmmiflion  againft  1/aac.  On  the  other  fide 
it  was  urged  in  reply,  that  J/aac  Scott  had, .  at 
the  time  of  the  ad  done,  a  right  to  difpofe  of 
the  goods :  his  a£fc  was  the  a6l  of  boib  Ifaac 
and  Anne.  His  fubfequent  bankruptcy^  only 
refcinded  his  intereft,  but  leaves  jinne*$  inte- 
reft  in  Roll^on.  The  affigoees  of  Ifaac^  and 
flie,  were  tenants  in  common  of  the  goods* 
The  Court  aiuft  confider  it  as  \f  Anne  had  ne- 
ver beconoe  a  bankrupt :  for  Rollejlan  ftood 
in  her  place.  The  a£b  of  Ifaac^  when  both 
partners  were  folvent,  was,  the  ad  of  htb 
partner8»  and  bound  Anne'^  (hare  as  well  as 
Jf4iac*%.  Therefore  her  fubfequent  bankrupt- 
cy fi^oifies  nothing :  for  her  afTignees  can  only 
ftand  in  her  place.  Street^s  warehoo(e  was  a  pu- 
blic warehoufe.  And  as  foonas  Rolleftm  figni^- 
fied  his  a0ent  to  the  contrad,  it  viaiSferfeiled. 
Indeed  IJaac*^  (hare  was  gone,  by  his  prior 
bankruptcy;  but  as  to  ^;;;/^'s  (hare ;  thecoa- 
trad  was  perfeded,  and  Ann^^  (bare  was 
bound  by  it:  and  oa  the  30th  of  Mardf^ 
(which  was  prior  to  Anne^^  bankruptcy) 
Rollejion  was  intitled  to  her  (hare. 

Lord  Mcmsfidi—'^  under  a  joint  commif- 
fion,  the  commi(r]oners  aflign  the  efFeds  of 

both. 
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Jholb.  On  an  application  ex  parte  Turner ,  In 
March  1742,  it  was  holden,  that  the  joint 
com miiTion  carries  a//  the  efPedliSy  both  joint 
and  fevcralp.  Confider>  here,  the  cffcft  of 
1>ooking  the  cochineal  on  die  a6th  March^ 
in  the  name  o(RoUefton ;  and  whether  it  does 
not  go  to  the  whole.  And  the  fubfequent 
aflent,  if  it  does  any  Aing,  muft  go  to  the 
^hole.  The  aflent  could  not  be  good  for 
part ;  and  not  good,  for  the  other  part.  But 
the  aflent  was  to  nothing  at  aU.  The  depofic 
was  not  completed,  antecedent  to  the  30th 
xSf  March.  I  was  clear  at  the  trial,  that  this 
aflent  could  not  be  good  for  the  whole ;  be- 
caufe  there  was  nothing  to  aflent  to :  nor  did 
RoUeJion  in  fad  aflSrnt  to  any  thing  but  the  &Ife 
t)ill  offalefentto  him  from  Bover.  And  that 
bill  of  fale  was  after  the  a£t  of  banlcruptcy 
committed  by  ^aac  ScotL  Therefore  he 
could  not  then  affedb  the  partnerfliip;  whidi 
was  at  an  end,  by  the  'bankruptcy.  And 
•Rollefton*%  aflTent  was  to  the  ialfe  bill  of  fale, 
fent  to  him  to  make  iiim  a  creditor  upon  a 
falfe  foundation  of  a  dealing  upon  ijpecula- 


tion.^ 


Mr.  Jufticc  Yates— Ifaac'%  contradk  muft 
innd  the  whole,  or  not  operate  at  all.:  it  could 

p  1  Atk.  97« 

not 


not  be  good  for  one  part>  and  not  for  the  other. 
His  Si&  was  nQUompUuupoththc  26th  March  r 
ft  was  revecable  till  RolUJion's  aflcnt ;  and  he 
muft  aflent  to  the  u^i^^/^  contraft,  if  heaflent- 
ed  at  all.  All  Ijfaac's  power  was  gone*  when 
he  wrote  from  Dw^.    His  act  of  bank* 

RtJPTCY  DISSOLVSD  THE  FARTNEKSHIP* 


The  afEgnees  of  J/aac  could  never  be  faid 
to  be  partners  with  jinne  the  other  partner*. 
The  tranfaftion  is  void>  and  ieeo^s  a  fraud : 
there  is  no  account  (tated ;  a  voluntary  depo-' 
fit  is  made^  to  favour  Rolkjion.  Therefore 
Ifaac's  aft  was  void,  and  had  no  efFeft  on  the 
moiety  belonging  to  Atme. 

Mr.  Juftice  Afton  and  Mn  Jufticc  IVilles 
were  of  the  fame  opinion* 


4JO 

CHAPTER    XVI. 

PARTNERSHIP  is  alfo  diflblvcd 
by  the  death  of  one  of  the  partners : 
foriaUhp'partnerlhip  may  be  entered  into  by 
the  conlent  of  many^  ncvertbeleis  it  nnuft  be 
diflblved  by  the  death  of  one,  vmlds  fpe* 
cial  covenants  were  niade  to  the  contrary 
at  the  time  of  forming  the  parcnerfliipa* 
And  it  wQuld  be  unreaibnable  if  it  were  o^er^ 

ft 

wife ;  for  it  might  have  been  entirely  owing 
to  the  induftry  or  fkill^  the  knowledge  or  the 
capital  of  that  particular  perfon  that  die 
partnerfhip  contraft  was  concluded  ^  or  thefe 
might  have  been  the  chief  confiderations 
which  firfl:  induced  the  parties  to  treat  about^ 
or  enter  into  fuch  an  engagement. 

And  partnerfhip  being  diiTolved  as  above 
(tated,  by  the  death  of  one  partner,  his  exe- 
cutor or  adminiftrator  enters  of  courfe  into  all 
the  rights  of  the  perfon  to  whom  he  fucceeds, 
yet  fuch-executor  or  adminiftrator  of  a  part- 
ner not  being  a  partner  himfelf,  has  no  right 

«  Juft.  laft.  lib.  5.  tit.  26. 
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to  interfere  with  the  partnerfliip  concerns  in 
the  quality  of  a  partner.  But  at  the  fame 
time  he  is  entitled  to  the  profits  which  would 
have  fallen  to  the  ihare  of  the  deceaTed.  So 
it  has  been  determined^  that  the  ddath  of  a 
partner,  unlefs  it  be  fpecially  provided  againft 
in  the  inftrument  conftitudng  the  copartner- 
(hip,  dijfohis  it,  and  it  Ihall  not  fubfift  for  the 
benefit  of  an  executor :  the  FcaJbn  of  which 
is  faid  to  be,  that  prmd/aeu  this  (pecies  of 
contraA  is  entered  into  on  the  grou^  that 
both  parties  have  (kill  in  the  bufinefs  10  which 
they  engage,  but  an  executor  may  have  no 
ikill  therein :  y et  a  temporary  diforder,  as  Iu« 
naey,  ifitervening,  if  there  be  a  profpeA  of 
recovery,  is  no  ground  for  diflblving  a  part* 
nerlliip* 

Thus  in  the  cafe  of  Pearce  v.  Cbamberiain, 
at  the  Relis,  OSI$ber  30th,  1750,  which  is  re- 
ported as  fallows  li  • 

Articles  between  Robert  Plummer  and  ^j- 
nitl  Pdorce  recited,  that  PJummer  had  carried 
on  the  trade  of  a  brewer,  at  Hodde/don,  and 
had  employed  Pearei  as  a  fervant  and  brew«^ 
er  J  who  having  behaved  himfelf  faithfully,  • 
Sic.  and  advancing  a  moiety  of  the  value  of 

b  2  V«.  3.3. 

the 


43^  IPartneclUfp— 

the  cfFe(5ts,  he  took  him  into  partner(hip  for 
nine  years,  \i  P^arce  ibotrtd  fo  long  live ;  but 
if  he  lived  to  the  end  of  the  nine  years,  the 
partnerfhip  (hould  continue  for  any  further 
term  n^t  exceeding  twenty-one  years,  as 
Pearic  fliould  defire,  on  giving  notice  to  con- 
tinue it.  It  was  provided9  that  notwitbftanding 
the  death 'C(  PlummeTy  it  fhould  be  carried  on 
by  his  reprefentatives ;  aqd  that  if  Pearce 
fliould  give  that  notice,  he  fhould  not  have  it 
in  his  option  to'pay  oflF  the  reprefentatives  of 
Plummer^  and  carry  ir  on  himfelfi  but  with 
them. 

.  This  bill  was  by  the  widow  and  reprefen* 
lative  of  Pearce^  <  iigainft  the  reprefentatives  of 
Pbimmery  for  an  account,  and  for  liberty  to 
carry  on  the  trade  with  the  defendants. 


For  die  defendants  was  cited  Godfrey  ▼# 
Brownings  17th  Mar.  1742^  where  it  was  heM^ 
that  one  copartner  could  not  aj^int  a  repre- 
fentative  to  carry^on  the  trade  after  fai&<fecaiie  1 
otherwifc  it  might  fall  to  the  lot  of  an  infant 
or  perfon  not  at  all  fit  to  carry  it  oa ;  and 
^ter  V.  Burfiild^  B.  R.  Pa/cb.  1746.  whete 
k  was  held,  that  a  covenant  to  teach  a  bojr 
bis  trade  was  refcinded  by  the  death  of  the 
mafter,  on  the  ground  that  it  was  a  bond  ta 

ier?r 
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fcTve  pcrfonally^  and  chat  he  was  not  bound 
to  ferve  an  executor. 

For  piasntiffs.  It  might  be  {q  where  it  is  a 
general  partnerlhipi  for  then  the  death  of 
one  partner  would  detern^in^  it:  but  not  fo 
where  a  particular  term  has  been  agreed  on : 
but  if  there  was  a  cafe  for  that,  it  would  not 
do  here ;  becauie  the  provifion  for  the  repre- 
sentatives ought  to  be  mutual ;  and  fhews, 
they  did  not  guard  againft  an  infant's  carrying 
it  on.  No  cafe  is  cited  co  Ihew,  that  all  part- 
ner&ips  muft  continue  or  conclude  on  the 
]i(^ng  or  death  of  the  principals.  On  the 
death  of  the  mafter  the  boy  cannot  become 
apprentice  by  a  courfe  of  repreff  station,  as 
then  it  might  be  to  the  moft  ignorant  perfon : 
but  that  is  different  from  articles  of  ccpart- 
nerihip  in  a  bene6cial  trade,  wherein  a  right 
has  been  purchafed  for  a  period  of  years.  In  ^ 
the  cafe  of  Hnddleft<i»y  one  p^i  ty  was  a  luna* 
tick>  who  could  not  carry  oo-the  trade;  yet 
Lord  Talbot  thot^ht  himfelf  bound  by  the  ar- 
ticles,  and  obliged  the  other  to. carry  it  on 
for  the  benefit  of  himfelf  and  the  lunatick. 

Mafier  ef  ibe  RoUs.-^  *'  Confidering  the 
whole  frame  and  defign  of  the  articles^  Pearce 
was  only  admitted  in  c^  of  Plummer,  and 

F  f  fof. 
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for  his  (kill  in  the  trade ;  and  after  that  end 
uas  defeated  by  his  death,  it  could  not  be  the 
intent  that  any  reprefentatives  of  him  fhould 
have  an  opportunity  to  carry  it  on,  as  it 
might ikll  into  fuch  hands  as  iould  not  be  of 
fervice :  and  though  it  might  come  to  the  r^- 
frefentatinfes  of  one,  and  not  of  the  other, 
that  is,  by  exprefs  provifion  dfthc  parties, 
therefore  oh  the  articles,  the  plaintiff  is  not 
entitled  to  a  decree  to  carry  on  the  partncr- 
ihip. 

"  But  as  a  general  qiieftion,  the  confe- 
quence  with  regard  to  trade  weighs  greatly 
with  me.  It  would  be  of  ill  confcquerice  in 
general  to»fty,  that  in  articles  of  partnerlhip 
in  trade,  where  no  provifion  for  the  death  of 
either  is  made,  they  might  fubfift  for  benefit 
of  an  executor  who  may  not  have  fkill  there- 
in. The  plaintiff  could  be  of  no  ufe  ii)  car- 
rying on  the  partnerlhip*  Plummer  wanted 
one  whofe  knowledge  he  could  bonfide  in. 
Tht  plaintiffs  the  adminiftratrix,  is  entitled  to 
one  third,  the  infant  to  the  other  two  Ihares. 
Her  inteftate  might  be  indebted,  and  the  ef- 
feds  wanted  to  be  difti-ibuted.  It  is  impro- 
per therefore  to  fufFcr  fuch  a  conftruftron, 
unlefs  the  parties  provide  for  it.  I  renniem- 
b^pr  that  cafe  in  B.  R.    It  was  an  a&ion 
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againft  the  furety  in  a  bond  conditioned  for 
performance  of  the  articles :  the  mafter,  to 
whoni  the  youth  was  bound,  di^^d ;  the  exe- 
cutors thought  they  naighc  naalcefomc  bene- 
fit of  his  time,  and  tTicir  View  was  therefore- 
not  to  have  him  perfonally  their  fcrvant,.and 
to  inftruft  hinn  farther  in  the  trade,  but  to 
put  that  beoeBc  of  the  infant's  fervice  into 
flicir  own  pocket.     The  Court  coniidcrihg 
flie  inconveniencies  attending  apprentices,  or 
trade  in  gencrd,  if  Infants  were  olDliged  to 
ferve  executors  or  adminiftrators  for  remain- 
der of  the  term,  although  not  of  the  fame 
trade  with  the  infant,  determined  it  for  the 
df  fendanc,  that  the  aflion  would  not  lie,     I 
alfo   remember   HuddleJion*s   cafe;   and  am 
pretty  certain  (though  not  very  pofitrvc)  that 
he  was  under  a  great  dejedion  of  mind,  fo 
that  a  commiiHun  was  applied  for  \  but  be- 
fore that  queftion  came  before  the  Court,  be 
had  recovered  himfelf,  and  was  deGrous  to 
carry  on  the  partnerfhip.     The  Court  faid, 
thefe  were  accidents  that  could  not  be  pro- 
vided for  J   but  rhat  was  no  reafon,   when  be 
bad  brought  all  his  fubftance  into  trade,  the 
other  partner  flioaild  fay,  that  a.  temporary 
diforder    intervening    flhould    deprive    him 
during  life  from  going  on  with  the  bilfiaefs, 
and  that  he  (hould  put  the  whole  benefit  of  the 

F  f  2  partner- 
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partneriliip  into  his  pocket,  without  account- 
ing  for  iu  So  that  the  Court  held,  he  had 
not  forfeited  the  benefit  under  the  partnerfhip, 
but  fhould,  notwithftandlng  that  accident,  be 
confidered  as  a  partner.  That  cafe  depend- 
ed entirely  on  that  circqmdancc;  and  there 
was  a  profpcft  of  his  recovery, 

« 
« 

It  may  be  alfo  noticed  in  this  place,  that 
partnerfhip  is  diflblved  by  forfeiture  upon  an 
attainder  of  felony  or  treafon,  which  is,  in 
contemplation  of  law,  the  civil  death  of  the 
attainted  partner,  and  has  the  fame  effcGt 
with  regard  to  the  partnerfhip  as  natural dczth. 
For  fwch  perfon  having  no  capacity  to  aft, 
he  is  with  regard  to  the  partncrlhip  as  if  he 
were  really  dead ;  and  his  property  being  con- 
fifcated,  his  fhare  is  of  neccfllty  withdrawn. 

And  it  is  in  general  true  that  partnerfhip 
may  be  altered  or  put  an  end  to  in  all  the  fe- 
vcral  ways  above  fet  forth.  But,  although 
the  foregoing  will  be  found  to  hold  good  as 
general  rules  applicable  to  moft  cafes,  con- 
cerning the  diffolution  of  partnerfhip,  and  the 
manner  in  which  the  engagements  of  part-* 
ners  defcend  to  their  executors  or  admioiftra- 
tors,  yet  there  are  exceptions,  fuch  as  the 
partncrfKips  of/arm^n^  for  inftancc,  in  which 

It 
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it  IS  ncccffary  to  diftinguifli  two  kinds  of  cn-^ 
Sagements;  one  of  the  partners  among  them- 
felvesy  and  the  other  of  all  the  partners  to  the 
perfon  of  whom  they  take  a  farm.  For 
fince  this  hft  engagement  descends  to  the 
executors  or  adminiftrators  of  the  partners  c , 
it  is  a  necefiary  confequence  that  being  under, 
a  common  engagement  to  others,,  they  muft 
be  mutiully  engaged  to  one  another.  And 
if  this,  tic  does  not  make  the  oerfonal  repre-» 
ientatives  and  the  furvivors  copartners  in  like 
manner  as  thofe  are  who  have  voluntarily 
chofen  on^  another,  yet  it  has  this  eflFedt,  that 
the  eic^ecutbr,  or  adminiftrator  of  a  farmer  be-^ 
ing  bound  to  perform  the  conditions  of  the 
teafe  to  the  leflbr,  and  having  the  right  to 
manage  the  farm,  or  to  caufe  it  to  be  manag- 
ed for  his  advantage^  this  right,  and  this  en« 
gagement  |diftinjgui(hes  hi3  condition  from 
that  of  the  executors  and  adminiftrators  ot 
]^arther$^  in  other  concerns  i  Inafmuch  as  he 
cannot  be  excludecl  from  reaping  his  (hare  of 
the  benefit  of  the  farm,  even  although  the 
partners  hdd  not  begun  to  manage  it  before 

^e  death  of  the  partner  to  whom  he  (uc* 
ceedis* 

€  Leirfb  for  yem  being  chattels^  go  t»  tke  cate^ator. 
Doctor  and  Stud*  lib.  i*  c.  7.  and  ^  94^ 
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And  this  dodripe  fcems  to  be  confonaot 
with  the  general  rule  refpcfting  the  right  of 
Survivorship  among  partners  j  for  fincc 
every  man  has  a  natural  right  to  th^  fruits  of 
his  own  employnient,  fo  alfo  is  there  a  power 
veiled  in  every  man  to  difgole.  of  fuch  fruits,., 
whether  engaged  in  a  partnerlhip  concern  at 
the  timi:  of  his  death  or  not,  it  being  agree- 
able to  natural  juftice  that  the  fruits  of  every 
ilaan's  trade  fhould  defcend  to  his  reprefenta*- 
tives>  for  the  b4ftefit  of  his  children  and  fami* 
ly.  Hence  it  is  that  our  laws  have  eitablKh- 
ed  the  falutary  rule  that  there  (hall  be  no  be- 
nefit by  furvivorfhip  in  copartnerfhip  deal- 
ings d ;  and  which  feems  alfo  to  be  founded  on 
the  Law  Merc  bant ,  for  we  find  in  Littleton  e,, 
that  "  the  wares,  merchandiaeSj.  debts,  or  du- 
ties of  joint  merchants  or  partners,  fhall  not 
furvive,  but  (hall  go  to  the  executor  of  hior 
that  deceafcth  i  and.  this  is  per  legem  merxaior^ 
^i»,  which  is  part  of  the  laws  of  this  realm^ 
for  the  adyancement  and  continuance  of 
commerce  and  trade,  which  is  pro  bono  pubr 
tico\  for  the  rule  is,,  that  jus  accrejcendi  inter 
ihcrcatores  pro  heneficio  commercii  locum  non  ha^ 
het^*     And  this  rule  extends  to  all  m6p- 

d  II  Co.  t.  b*  2.    Ro.  Abr.  86.  b.  z* 
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chants  and  traders^  though  th^y  do  not  go 
beyond  feaf* 

And  per  Coke:  There  are  four  forts  of 
merchants^  viz.  adventurers^  dormant,  tra-^ 
veiling,  and  reHdent ;  and  neither  of  them 
ihall  take  bjr  furvivorfhip  g  • 

Therefore  it  has  been  held  that  the  execu- 
tor of  the  deceafed  (hall  jolh  with  the  furviv- 
ing  merchant  for  goods  carried  away  in  the 
life^time  of  the  teftatorh.  Duk  \?hether 
neceflary  ?  For  the  remedy  furvives,  though 
the  duty  does  not  furvivei.  And  though 
there  is  no  furvivorfhip  between  merchants, 
yet  if  there  are  two  joint  merchants,  or  two 
who  are  jointly  poflefled  of  goods  in  the  way 
of  trade,  who  cafually  lofe  them,  and  afters- 
wards  one  of  them  dies,  the  furvivor  alone 
may,  it  feems,  bring  trover  for  them,  for  the 
aftion  inuft  neceflarily  furvivr,  though  the 
intereft  doth  not,  otherwife  there  would  be  a 
failure  of  juftices  becaufe  the  furvivor  and 

f  2  Brownl.  qo« 

S  20  Vin.  Abr«  til»  Sarvivorihip.    Di  2  BrownK  gy* 
in  mta  there. 

h  Latw.  14913. 

^  Show.  1 S9.    Salk.  444* 
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the -executor  of  liam  wbb  \g  dM^  cMifot  jom 
in  the  a&ioo,  for  their  rights  9ft  ii(  ftwml 
natures^  and  there  muft  be  £bveral  judgOfieots; 
hue  it  being  held  clearly j  that  if  tbtiii  was  any 
ple^  it  muft  have  beea  in  4iateff»fat»  for 
which  reaibn  the  books  fay  k,  the  priQci|)al 
point  was  not  determiaod. 


If  where  there  are  two  yoifi^.  firadti%  end 
onci  dte$,  and  the  finfViToc  cirries  m  ^  H^dc 
after  the  death  of  the  partner^  the  fw^or 
Aali  anfwer  for  the  gain  nuide  by  th^  liftde* 
Per  Lord  Keeper  Harcmrh  ^^^  ^^  >« 
Bro^W  V.  Uiton  ^ . 

In  this  cafe  the  plaintiff's  teftator  wu  eap^ 
tain  of  a  ihip>  and  being  on  his  voyage  be* 
yoixl  fed)  had  See  dollars  on  board  thb  fhipi 
^hkb  he  ififCended  to  inveft  in  tmit^  the 
captain  died^  and  the  defendant  (who  wai 
itMite  of  the  ihip^  beeoming  captain,  took 
thele  800  dollars^  and  myefting  them  in  taade^ 
chifde  gretft  improvemenu  thereof ;  .but  00 
his  return  to  Etfgland,  the  executrix  of  the 
firft  captain  brings  a  bill  ^gainlt  hioi  for  an 
account. 

k  Canh.  170— I.    Kemp  &  Andrtwrv.   1  Show.iW* 
Comb.  474.    3  Lev.  290.  S.  C, 

1. 1  P,  WilL  141.      zo  M<hL  io.     £  £q« .  Cb«>  Abr» 
j.jpl.j*72a.  pi.  2.  S.P. 

The 
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Tke  drfbndant  adm^ttM  the  receipt  of  the 
thfkiitft  md  eifibrerf  m  re-pay  the  lame  with 
iflteieft;  wlbntas  the  platnttff  iiififtcd  cm  the 
prolln  proddced  in  trade^  and  the  fettral 
lAveftihents  that  had  been  made  theretricb. 


O^effidff.-^Tht  defendanc  having  tr^ed 
with  this  money^  it  was  at  his  riik  and  peril ; 
and  as,  had  it  been  loft  in  trade,  the  defend* 
tnt  mirft  have  borne  that  lo(s ;  fo  it  is  reafbn- 
ablei  on  the  other  hafid,  tlt^t  the  profit  which 
lias  hitn  ffiade  of  it  (hould  belong  to  him  i 
m  wherfr  an  eiecutor  puts  oirt  motoey  witk^ 
tmt  the  decree  of  the  Cdsrt^  tf  this  be  k>ft^ 
it  is  sit  his  peril,  and  therefore  he  ought  to 
have 'the  intefeft; 

LMrd  Kidper  iM,  that  he  took  the  do^ 
findiantj  in  this  cafe,  cor  be  more  like  a  trtif^ 
fee  than  an  exeetitofi  arid  if  fo,  he  otighi 
^arly  to  account  for  the  profits  made  of  the 
inoneys  that  the  primary  intent  in  carrying 
aWoad  his  money  was/  to  inrveft  it  in  tfade; 
and  not  to  return  with  it  home  again  i  and 
ftdrcforc)  the  defendant  having  oMerved  the 
$6(ent  of  the  teffator  in  trading  fhe^i^irith; 
tsA  haying  taken  foch  a  prudent  (aktc  kf  the 
management  of  it,  as  (it  msght  be  prefumed 
lie  woifld  have  taken  of  his  own  money)  his 

Lordfhip 
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Lordfhip  apprehended  the  defendant  wotifil 
not  hare  been  liable  co  anfwer  far  any  \ok 
that  might  have  happet^edj  and  cdmpared 
it  CO  the  tiafe  of  two  joint  craders^  where^  if 
one.  dies,  and  the  ftirvtvor  carries  on  tbe 
trade  after  the  death  of  the  partner,  the  fur- 
vivor  ihall  anfwer  for  the  gain  made  by  thit 
trade. 

The  Court  obferved,  that  this  being  an 
ifland>  all  imaginable  encouragement  ought 
to  be  given  to  trade,  and  fuch  conftruftion 
was  for  the  benefit  of  him  who  carried  out 
this  money  with  that  intent;  and  there  was 
no  reafon  that  his  death  Ihould  fo  far  injure 
his  family  and  relations,  as  to  deprive  then) 
of  the  benefit  which  might  accrufc  from  it  in 
the  way  of  trade.  But  that,  to  recompence 
the  defendant  for  his  care  in  trading  with  it, 
the  Mafter  ihould  fettle  a  proper  falary  for 
the  pains  and  trouble  he  had  been  at  in  the 
management  thereof;  and  in  the  mean  time 
cofts  to  be  refcrved  m. 

The  diilinftion  made  between  joint-tenants 
and  co-partners  in  refped  of  furvivorfliip  by 
the  laws  of  England  is,  that  furvivor(hip  re-f 

•  Reg.  Lib.  A.  1710.  foL  660, 

gularif 


g^larlj  takes  place  in  jointeoancy,  unjefs  there 
is  afpecial  agreement  to  the  contrary^  but  not 
HI  a  partnerihtp  anKMigft  merchants  n*  And 
Courts  of  Law  will  take  notice  of  the  lex  mer-^ 
-gdtoria  without  its  being  fpecially  pleaded 
with  refpeft  to  this  general  cuftom. 

For  in  the  cafe  of  Bellafis  v.  Eifitr^^ 
Powell  Juftiee  faid>  **  That  the  Court  would 
take  notice  of  the  lei(  mercatQria,  as  that 
there  is  no  furvivorlhip." 

And  in  articles  of  co-partner(hip  between 
merchants  it  is  not  neeeifary  to  provide 
againfl  ftirvivorfliip. 

Thus  in  the  cafe  of  Jeffereys  v.  Small  p. 
Lord  Keeper  f»d,  "  The  cuftom  of  mer- 
chants  is  extended  to  all  traders,  to  ex« 
elude  furvivorfhip/* 

And  in  a  caufe  for  an  account  of  a  co» 
partnerihip,  ^^/^  partners  being dcad^  are* 
ceiver  fhall  be  appointed  q. 

'     a  z  fnft.  182.  a. 

•  iLd.  Raym,  281. 
P  I  Vera.  217% 

\  a  Brown.  27  z*^ 
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[  No.  1.  ] 

atticien  of  Copartinecf^p, 

For  carrying  on  a  Joint  Trade* 

(  Common  Rrm» ) 

a1K€Ji€fL€ib  of  agreement  indented,  &c.    be^  CZtUc^   C^t/i^iJ 
tween  A.  B.  of of  the  one  part,  and  C  D.  //^^'VZ/i^  ^S  /  3 

of of  the  other  part.  yC^'^'*"    /^t^^*/  /Ai.-^    ^i^-f/^*'    ^  /T^^*^ 

Flrft^  The  faid  A.  B.  and  C.  D.  havb  joined,  and  Pardci  joia  ^///.^/^  ^<  ■ 
by  thcfe  prefepti  do  join  themfelves  to  be  copartners  ««<»p^-  Ccifc/^c^' 

together  in  the  art  or  trade  of  and  all  things  yeLi!*^^^^V^^/2f/^/'^ 

thereto  belonging ;  and  alfo  in  buying,  felling,  vend*  ^^^/~ ,f^^ /Jl^cV 

ing  and  retailing  all  forts  of  wares,  goods  and  com*  ^v.^^    ,  ^A^^y^t/ 

roodities  belonging  to  the  faid  trade  <rf  — —  which  ^^^  ^^^      ^  ^  — 

iaid  eopartner&ip  is  to  continue  from  — —  for  and  <^-^^J^^^  ^^ 

during,  and  unto  the  full  end  and  term  of  ■ 

from  thence  next  enfuing,  and  fully  to  be  compleat 

and  ended.    And  to  that  end  andpurpofe,  be  the  faid  Sachiiafd«« 

A.  B.  hath,  the  day  of  the  date  of  thefe  prefents,  deli-  ^^^^^ 

vered  in  as  ftock  the  fum  of  — ^  and  the  faid  C.  D.  ftockf  to^bc 

the  fum  of  —  to  be  ufed,  laid  out  and  employed  in  ^^  otti,&c, 

common  between  them,  for  the  management  of  the 

(aid  trade  of to  their  mutual  benefit  and  advan* 

tage.     And  it  is  agreed  between  the  faid  parties  to 
thefe  prefents,  and  the  faid  copartners  each  for  him* 
fetf  refpe£lively,  and  for  his  own  particular  part,  and 
for  his  executors  and  adminiflrators,   doth  feverallyNottoufe 
and  not  jointly  covenant,  promife  and  agree,  to  and^^*'?*^* 
with  the  other  partner,  his  executors  and  adminiftra-  bencfic^^ 
tors,  by  thefe  prefents,  in  manner  and  form  following 
(that  is  to  fay)  That  they  the  faid  copartners  {hall  not 
nor  will  at  any  time  hereafter  ufe,  exercife  or  follow 
Ae  trade  of  — •  aforcfaidf  or  any  other  trade  what- 
4  foevcr, 
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foever,  during  the  CM  term,  to  their  private  beneHt  or 
advantage,  but  (hall  and  will  from  tiqie  to  time,  and  at 
l>ut  for  their  all  times  during  the  faid  term  (if  they  ihall  fo  ioog 
joint  into-  Yivt)  do  their  and  each  of  their  beft  cndeayoursinand 
by  all  means  podible  to  the  utfnpft  of  their  fklll,  pow- 
er and  cunning,  for  tHeir  joint  intcreft,  profit,  benc^t 
and  advantage,  and  truly  employ,  Jbiiy,  fell  and  mer- 
chandize with  thi;  ftock  aforefaid,  and   the  incrcafe 

thereof,  in  the  trade  of  • aforefaid,  without  any 

finifter  intentions  or  fraudulent  endeavours  whatfoe-* 
Shop  rent,  yet,  A ND  ALSO  that  they  the  faid  copartners  Ihall  and 
will  from  time  to  time,  and  at  all  times  hereafter  du- 
ring the  faid  term,  pay,  bear  and  difcharge  equally  be- 
tween them  the  rent  of  the  fhop  which  they  the  faid 
copartners  fliall  rent  or  hire  for  the  joint  exercifisgor 
managing  the  trade  aforefaid.  And  that  all  fuch 
gain,  profit  and  Increafe  that  (hall  come,  grow  or  arift 
for  or  by  reafon  of  the  faid  trade,  and  joint  occupying 
as  aforefaid,  (hall  be  from  time  to  time  during  the  faid 
term  equally  and  proportionably  divkltd  between  them 
the  faid  copartners,  (hare  and  (hare  alike.  And  also 
that  all  fuch  lofs  as  (hall  happen  to  the  faid  joint  trade 
by  bad  debts,  ill  commodiiie^,  or  otherwife,  without 
fraud  or  covin,  (hall  be  paid  and  borne  equally  and 
proportionably  between  them.  And  furtheci  it  is 
agreed  by  and  between  the  faid  copartners,  parties  to 
thefe  prefents,  that  there  (hall  be  had  and  kept  from 
time  to  time,  and  at  all  times  during  the  faid  term, 
and  joint  occupying  and  copartner(bip  together  as 
aforefaid,  perfect,  juft  and  true  books  of  account, 
wherein  each  of  the  faid  copartners  (ball  duly  enter 
and  fet  down,  as  well  all  money  by  ibem  received,, 
paid,  expended  and  laid  out  In  and  about  the  nEvana^e- ; 
ment  of  the  faid  trade,  as  alfo  all  wares,  goods,  com- 
modities and  merchandizes  by  them  or  either  of  them 
bought  and  fold,  by  reafon,  or  means,  or  upon- ac- 
count of  the  faid  copartneriliip,  and  all  other  matters 
and  things  whatfoever,  to  the  faid  joint  crade,  and  the 
management  thereof,  in  any  wife  belonging  or  apper- 
taining { 


LoflTcs. 
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taining;  which  faid  books  (hall  be  ufed  in  common 
between  the  fafd  copartners,  fo  that  either  of  them 
may  have  accefs  thereto  without  any  interruption  of 
the  other.     And  also  that  they  t)ie  faid  copartners,  Sisttilngac* 
once  in  three  months  or  ofiener  if  need  (hall  require,  counts dur- 
tipofi  the  reafonable  requeft  of  one  of  them, (hall  make,  I^t^l^ffljip 
yield  and  render  each  to  the  other,  or  to  the  execu- 
tors of  each  other,  a  true,  juft  and  perfe6l  account  of 
all  profits  and  increafe  by  them  or  either  of  them 
made ;  and  of  all  lofles  by  them  or  either  of  them 
fuftained  ;  and  alfo  of  all  payments,  receipts,  difburfe- 
ments,  and  all  other  things  whatfoever  by  them  made, 
received,  diiburfed,  aded,  done,  or  fuiFered  in  their 
faid  co-partnerfliip  and  joint-occupying  as  aforefaid, 
and  the  fame  account  fo  made,  ihall  and  will  clear, 
adjuft,  pay  and  deliver  each   unto  the  other  at  the 
time  of  makings  fuch  account  thtit  equal  fliares  of  the 
profits  fo  made  as  aforefaid.     And  at  the  end  of  the  ao^atthe 
term  of  or  other  fooncr  determination  of  ihefe  end  thereof 

prefeftts  (be  it  by  the  death  of  one  of  the  faid  co-part-  ^J^""^^ 
ners  or  otherwife),  they  the  faid  co-partners  each  to 
the  other,  or  in  cafe  of  the  death  of  either  of  them 
the  furviving  party  to  the  e^iecutors  or  adminiitrators  ' 
of  the  party  deceafed,  (hall  and  will  make  a  true,  juft 
and  final  account  of  all  things  as  aforefaid,  and  divide 
the  profits  aforefaid,  and  in  all  things  well  and  truly 
adjuft  the  fame,  and  that  they  alfo  upon  the  making 
of  fach  a  final  account  and  all  and  every  the  ftock 
and^ {locks  as  well  as  the  gains  and  increafe'  thereof 
which  ihall  appear  to  be  remaining,  whether  confift- 
ing  of  money,  wares,  debts,    &c,   fiiall  be  'equally 
divided  between  them  the  faid  co-partners,  their  exe- 
cutors or  adminifirators,  fhare  and  (bare  alike.    In 
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[  No.  a.  ] 

9ttfcie0  of  Co-povttierfbfp 

Betwf  en  two  Spankers,  where  one  fixed  in  Bu- 
fioefs  admits  (he  other  to  be  Partner,  and 
to  have  one  fourth  of  the  Prc^cs« 


A.  B.  poT- 
fefledofa 
Jioufe  aud 
ikop  exer* 
cifes  the 
trade. 


IS  defir<Kis 
to  cafe  him* 
felf  and  is 
willing  Co 
aceepc  C.  D. 
•  ^tiier. 


(tock. 


alRC3ICM$ifl>  of  Agreement  indented,  tfc.   be- 
tween A.  B.  of  L.  Banker,  of  the  one  Part,  and 
C,  D.  of  M.  GoMfmithj  of  the  other  Part. 

tSOL^ZXZidi  the  faid   J.  B.   is  pofleflcd  of  a    hoHfe 

and  (hop  fituate  in for  feveral  years  yet  to  come. 

And  wheeeas  the  faid  A.  B.  hadx  for  fevera)  years 
now  laft  paft  ufed  and  exercifed,  and  doth  now  afe 
and  exercife   in  the  faid  {hop  the  trade  of  a  gold- 
fmith  or  banker,    in    felling   plate,    receiving    and 
keeping    feveral    perfons'    money    and    giving    out 
bills  and  notes  for  the  fame,  and  ifluing  and  paying 
thereof  to  the  faid  perfons  or  their  orders.     And 
the  faid  A.  E.  having  a  deftre  as  well  to  eafe  him* 
felf  of  the  trouble  of  the  attendance  and  manage- 
ment of  the  whole  badnefs  of  the  faid  trade,  as  for  the 
aftedion  he  hath  and  beareth  to  the  faid  C.  D,  he  the 
faid  A.  B.  is  willing  to  accept  and  take  the  faid  C.  Z>. 
to  be  partner  with  him  in  the  faid  trade  as  to  fuch 
part  of  the  benefit  and  advantage  thereof,  and  on  fuch 
terms  and  conditions  as  are  herein  after  agreed  for 
the  furniChingi  managing  and  carrying  on  the  faid 
intended  joint  trade.     And   for  that  purpofe.  it   is 
agreed  that  a  joint  ftock  of  6000/.  in  money  {hall   be 
advanced   and  made  up  between  then!  the  {kid  A»  S^. 
and  C.  D,  (to  wit)  by  the  faid  A,  B.  three- fourttf 
parts  thereof,  and  by  the  faid  C  2>.  the  other  one 
fourth  part  thereof,  of  which  faid  ftock  the  faid  A.  B. 
hath  accordingly  advanced  and  paid  the  full  funn  of 
4500/.  and  the  faid  C  X).  .the ium  of  1500/.  being 
the  fum  of  6000  /.  agreed  on  to  carry  on  the  laid 

tradc% 


APPENprX.  V 

» 

t^ade^  And  in  regard  fomc  difputes  may  arife  re-  ^'^**  , 
hting  to  the  prefcnt  debts  and  credits  of  the  faid  trade  ^ridJt,, 
now  managed  by  the  faid  J.  B,  it  is  agreed  that  the 
fehedule  hereunto  annexed  (intitled  the  debts  and 
cretiits  of  the  within-named  ^.  B.}  &all  be  accepted 
by  the  faid  parties,  and  the  neat  balance  of  the  faid 
irccount  in  the  fehedule  mentioned  fhatl  be  takeh  .a$ 
part  of  the  itioiiey  to  be  advaticed  by  the  f^ld  J,  B. 

Now  THESE  PRESENTS  WITNESS  that  the  ftid   yf,  B.   A*B.  ad- 

for  the  caufe  aforcfaid,  and  for  the  tnift  and  confidence  J"*^^*,,^* 
he  hath  and  repofeth  in  the  faid  C  D.  hath  adniihed 
and  accepted)  and  by  thefe  prefents  doth  admit  and 
accept,  the  faid  C  /).  to  be  partner  with  htm  ip  the 
trade  aforefaid*  and  the  f<iid  J.  B.  and  C  D.  are  to 
become  partners  in  the  trade  of  a  goldfrtoich  or  banker, 
to  be  ufed,  exercifed  and  carried  on  in  the  (hop  afore^ 
fejd,  on  the  joint  ftock  aforef^id,  for  the  term  of  feven 

years,  to  commence  and  begin  from  the day  of 

now  laft  paft  beforb  the  date  of  thefe  prefents. 

Nevertheiefs  und^r  the  limitations,  and  according  to, 
and  upon  the  covenants,  grants,  claufes,  prbvifoes, 
conditions  and  agreements  herein-after  in  thefe  pre* 
fents  mentioned,  exprelTed  and  declared.  And  it  Agreement 
IS  AGREED  oy  and  between  the  faid  parties  to  thefe  ^stored. 
prefents,  that  the  faid  jf.  B,  his  executors,  admini- 
ftrators  and  affigus,  {ball  during  the  faid  copartner- 
ship, be  paid  and  allowed  out  of  the  joint  ftock  of  (he 
faid  trade,  in  confideration  of  and  for  the  ufe  of  the 
iaid  {hop  the  yearly  rent  of  lo/;  to  be  deducted  and 
paid  out  of  the  faid  joint  (lock  by  even  and  equal  por- 
tions.    Akd  also  ihe  faid  J.  B.   is  to  be  allowed  Servants? 

.  and  paid  out  of  the  faid  joint  ftock  one  fourth  plrt  <S{  ^';^'**' 
a^ll  journeymens'  wages,  and  one  fourth  part  of  (heir  }Jdg\*"? 
diet, and  lodging.     And  it  is  agreed  by  and  be- 

.  tween  the  faid  parties  to  thefe  prefents,  that  the  faid  the  profits.. 
j(;B>  his  executars,   adminifirators  and  alFigns  {hall 

.  have,  receive  and  enjoy  to  his  and  their  own  proper 
ofeand  ufes  three  full  one  fourth  parts  (the  whole  into 
fuar  cquai  parts  to  be  divided)  of  all  the  clear  an4f 
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timecouaie  during;  jthc  f^id  co;:j>artncriDp.r^^'m^^ 
accrue,  or  be  made  or, gotten  by  t^e  maBagenienrof 
the  faid  joint  tradv!?r,thc  jncfe^ijf  or  jni|^o^em 
the  joint  ftocl;  thcrcpf,  ^n4  tW  thc;?^^^^ 
ecutors. adcniniftratbrs an^  alEji^i^)  ft^^t  \^^^%J^^9}^^r\ 
tnd  enjoy  to  his,  and  their  own  jpropcr.  uTe  and  jufes^^ 
'one  full  fourth  part  of  the  (aid. product,  pr 6(1 1.  'I^ne- 
..  nt,and  adfantage  which. rronl  time  to  tiniq  during.4be 
dbntinu^nce  of  the  Taid  co«  partner  (hip  (hall  arlu^  ad-. 
crue,  or  be  made  or  gotten  by  the  man2)gement^  oT 
the. faid  joint  tradejOr  the  increale  or  |mpf oyemeh]^  of 
CBTcnint     t}ie  faid  joint  fiockthere<yf.     And  thcTa^d  (^..ID. 'for 
that  he  who  himfelf,  his  executors  aod  admi^uftratbtSj'dptli  We?. 

M  taken  into  '         -r         j         '   ^     ^       ^      •' i.    %.-  •i-'-j-''^'  W^^ 

eo-pirtner-  0*"^!  promifc  and  grant,  tp:  and  wuhjnc;  &id  A.  Js^, 
ihipMUo  his  executors  and  adminiftrators  by  thefc  pre^erifs^ 
v..  enaea-  ^y^^^  |^  ^Yit  faid  C.  D.  fcall  and  wUl  fyoih  time  to  timlS 
maniging  during  the  faid  co-par tner (hi p,  life  ^1$  utmoll  endfa^^ 
thejoiiit  vours,  care  and  diligence  to' m^na^e /the  awaits  ot 
^  the  faid  joint  trade^  and  to  incr^afe  and.  ijinproyp  tfic 

AgTcemeat  faid  joint  ilock  thereof  to  ttie  be^  advantage.  ,  AndT 
V.^**J^  IT  IS  AGREED  by  and  between  tbc'Ta*Jd  parties  tci| 
ina..pn>-  thefe  prefents,  that  all  fuch  monies  b^loqging  to  th'q 
^^^'.  faid  JQint  fiock  and  trade,  and  the  ihcreaip  ancf  prqV 

^Ixct  of  the  faid  joint  ftock  as  (ha)l  be  receive^  by  either 

of  the  faid  parties  to  thefe  prefcnts,  during  tfae'cbptif. 

nuance  of  the  faid  partoerlhip,  fhall  frpm  tin^e  (9.  time, 

be  piid  and  brouglit  into  the  fai^"join>  ftock/ .,*  A ji 
Taxes,  pty.(}j2^(  all   taxcs^  parifii.  dutics,  payments,  infppiitiW|j» 
fcrrantt'       ufed  in  Carrying  on   the   faid   trade^.  ani  ^11,^ debts'^' 
wagt»,         IdflcS  by  bad  dej)ts^  and, charges  )yhatrocvcjr,  wl"-y?K 
acbcsjioflci,  (Jail  aYifc  or  be  con  traded,  made.pr  oiving^or  grp\yi[l 

sqsd  betofne  due,  to  be  paid  by  reafon  of  ihc  faKLoiot' 

trade 

/ail 
,  '  J  "'fi^ayed 

Satisfied  before, aoy.^iy^ 

tfes  intercft  therein,  [that  is  tp  f;^y}  .thre^'pari:^  tjiejcpot 

bjr  the  faid  J.  B.  ^nd  ouc  fourth  thereof  ])y"tScl^i^^ 
...     ^  "     '        ■'.  '     '  ^  '  'CJA 


J     V. 


A  P  P  E  N  D  I  X.  v\i 

CTt  2X    Akd  ruftTHER  that  neither  of  the  faid  par-  Belofbooiii 
tics,  withour  the  conrcnc  of  the  other  of  them  firft  had  ^^'^  ^ 
ili'writing:)  (hall  become  bound  or  bail  for  any  perfon'  fonJ^'' 
whatfo^ver  during  the  faid  partocrlhip.     And  fur-  Lending 
TH£R  ^haf  the  faid  C.  D.  ihatl  not^  without  the  con-  ^aaoatj. 
ftnt  of  the  (aid  jf.  B,  tirtk  had  and  obtained  in  writing* 
lend  to  any  perfoA  any  Turn  exceeding  50/.     And  it  Account 
is'fVI^THaR  AGREED'by  and  between  the  parties  to  »*®*^"* 
thefe  prefents^  that  all  ana  every  the  bobks  of  account  ^"'*^^* 
tpuching  the  faid  joint  trade  (hall  be  kept  in  the  faid 
flioDy  and  that  once  in  every  year  (to  wit}'fome  time 
in'tne  mbnth.of——— during  th6  Continuance  of  the 
iatd  partnerfliipj^  a  general,  full  and  perfe£l  account 
ibafi  be  ilated^  adjufted,  and  made  up  between  the 
iaid  parties  to  thefe  prefents^  of  all  matters  and  things 
ItMiching  the  (aid  partnlerihip,  and  after  the  fame  (hail 
be  rpade  up,  adjured,  and  fairly  entered  in  books  for 
that  purpofe  and  fignedhy  the  (aid  parties,  duplicates 
ffi^ll  be  thert  alfo  made  and  (igned  by  the  (aid  parties, 
Indf  one  part  thereof  defivered  to  each  of  them^  whicH 
duplicate  (hall  contain  a  full  account  of  the  fiock, 
debts  and  credits  of  the  faid  partnerfliip.     And  it  is  Money  de- 
AGREED  that  aftqr'  the  faid  annual  account  is  made  ^^^^  ^ 
lip,  each  of  the  faid  parties  (hall  and  may  deduct  and  ij^^^' 
take  out  of  the  profits,  neat  produce,  and  increafe  of  cKh  party. 
the  laid  trade,  to  and  for  his  own  particular  ufe,  fuch 
dim  and  fums  of  money  as  (hall  be  mutually  agreed 
upon  by  and  between  the  faid  parties  to  thefe  pre- 
fents.^    And  ft  is  hereby  further  agreed  that  no  ad-  SumTo*- 
vantage  of  furvivor(hip  (hall  be  taken  by  the  faid  par-  ^*^* 
ties,  Sut  that  on  the  death  of  either  of  them,  the  exe« 
cutors  or  adminiftrators  of  the  party  fo  dying,  giving 
fecurity  to  the  furvivor  to  indemnify  him,  (hall  and 
may  receive  the  (hare  or  intereft  in  the  faid  joint  (lock 
of  the  party  fo  dying.     Provided  always  and  it  is  Piovlibas 
hereby  declared  by  and  between,  ^c.  that  the  faid  C  totumittg 
i).  frail  not  at  any  time  hereafter  during  the  conti-  ^^J^ni^'" 
nuance,  of  this  prefent  partner(hip,  or  by  virtue  there- 
of, have  ifty  power,  libertv  or  authority  to  (nor  (ball 
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A  p  p  E  N  n  r  X. 

in  any  wiie)  turn  away  any  journeyman  or  fcrtzttt 
employed,  or  hi^reafcifr  to  he  eippioyed,  in  the  jpint 
trade,  without  the  coiiifent  of  the  f^id  j/»  B.  in  wrif- 
ing  ^r^  b|Ld  jj^n^  obv^inej.  PRoyiQ£i>  further, 
and  it  is  c;pnfei>te(|  auj  ff  reed  tO|  by  (bi  faid  Q.  Z). 
th^t  if  t^  f^  ^.  ^.  ftajl^bft  d^firpu^|^a4  jnindf4 
to  deiermir^e  ant)  difiQlve -tt^U  pr/^fcat  partnp{ibip« 
(which  is  however  in  all  events  to  cpntioue  for  the 
^apc  of  two  years  from  tbe  — *-  djy  pf  — r-:  Jifepj- 
(aid)  that  th&q,  sipd  ix7  f^^cb  cafe^  it  &4II  mi  Qtty 
be  (awful  tQ  ao({  for  th(s  faid  ^.  JS.  at  the  crid  oif 
ttie  (aid  two  yearti  v^^  upon  his^iviu^  nrfl  a  year's 
uoijlce  in  wrjcipg  to  the  iTatd  CD,,  tQ^.etermine  and 
(pake  void  fhis  pceifent  partner(hip}  and  that  on  that 
lerihi'ir"  ^*y  ^^  m'^ntbs  after  fwrh  notice  ^iVen  to  th6  faid  <?.. 
J),.  t)ie  (aid  parcncffhip  and  joint  trad^  (hall'  ceafe,  de* 
lermipe  and, be  utterly  void,  and  q(  no  cCff&^any  thing, 
^c,  ij^ND  tASTLY,  it  is  hereby  declared  and  agreed 
^y  and  bqt^een  tl)e  &td  parties  to  tbefe  prefents^  tbat 
%t  the  end  of  th^  i?^i  pa^tner^ip  .(eitjier  by  effluxion 
9f  t,iii\e,  9r  by  fi»ch  notice  giv^n  ^.  che  faid  C  Q^  by  the 
faid. -^r.B.  purfuant  tp  the  proyifo  above  written},  a 
jvft  and^fair  account  fhajl  be  taken;  an<)  made  up  be«' 
twcen  the  faid  parties  of  the  faid  joint  ftock  of  6000/* 
and  the  produce,  profits  and  proceeds  thereof,  and  tA 
^il  other  matters  and  things  relating  to  the  faid  joint 
^pck  and  trade^  and  of  all  loiles,  bad  debtj(,,  chargea 
,l^nd^ded>i<Sipns^  and  the  neat  ar>d  clear  produce  of  the 
f^iid  joints ijtpc.k  and  trade,  (hall  be.  4ivide4  into. four 
equal  parts  or  (bares^  3-4^!^  P^rts  whereof  ihall 
belopg  tQj)  be  had,  received  and  djfpofed  of  by  thtf  laid 
J.  B.  and  the  rcmaipder  i-4th  part  by  the  faid  C.  !?• 
i^KD  ALSO  tbat^thf  laid,  parties  iball  then  give  each 
Qther  fuch  rdeafcs,  and  emer  ip^q  fucb  bonds  for.e;ic.l» 
Qther%  mutual  indcmoit};,  and  take  fuch  meafures.bji 
letter  of. attorney  to,gct  ii\  the  debts  ftanding  out,  and 
c.xccu;e  fuch  other  deeds  and  o;her  agreements,  antf  det 
I'vich  other  a^s  as  are  ufual  and  reafonable  between 
partners,   on   the  dci^/'niination   of  a  copattfietittiju 

\}J    V.'ITNUSS,   &c,  ^ 


xpi?  E  N'rj  rx;  jj 

Betw*^en  three  Sifters,  to  c^rry  on'  the  Btifindi 

cfMilfiners; 

...  .         ' ' 

C^ 3  A  •Jfhttentute  trlpartiie,  lii^cJe,  &'c.  betWeen 
^£^  C.  of of  thcift  parr,  M.  C.  of — -of  the 

ad  jKrrtj'and  S*  (il  of —^ of  the  3d  part,  wit NkssETrtt    ^ 
•tbtthe  h\dE.  C.  l(4.  C?.'and  5/  C  for' the  mutual  Thatfortk* 
love  anfi  affcftion  they  Have   and  l^ar  to  cicfr  (^i^^u'^Tf^Z^ 
atrd  having  had  experience  of  each  others  care  an^dencc. 
fi(fcl!t)r»    and    in   confiUeiice   thereof   for  ttlc'  futiir»t 
^nd  the  better  to   improve  their  re/*pcdive'  elhites, 
.kA\Tt  agreed,  anJ  b^  tKcTe   prclen'ts' 60' agrte  to  Agree  tobe 
ircicbWe'coprtheri  In  the  art  or  bufinrfs  of  ini)1incrs,*^*^P*^«"* 
Jpr   tbi     term*   of  '7    years,    t6'    cd'mtocnce'  froni 
__  (if  the  faid  parties  ffiall  fo  long*  live,)   Wfth  ^  .     . 
thc'idirt  ftocic  of* 66671*  iobV  raifcd  ahd  brought  \ti^^% 
i^tiYicr -fbllowing-,  artM  tobe  mi  an  aged   atid  carri^'il'ofi 
for  their  mutual,  benffft  and  advknt'age,  at  tl^eir  owrt 
iWeHing  houfc  in  — — .'  Ar^D  for  thai  end  and'  j(J(jrp\)f(i,<^'^«Mt 
I-riVinrruALLr  ct^^iNAKTEp;  c6Afentcd  to  andJofi^^** 
figtTSed'by  and   between  ifie'  fafd' ptirti'^^  to  ihiffe pre-and ware* be 
rt^tV, ,  tfiai-'the  *  fevcfiar  hoafthold  •  gtJods, '  waves'- ' and ^*^"«^  *^ 
.  Wrefch^ndizcs   pieHf?phed'  arid''  eortipfifed  in  'th*f  ih- 
vehtDrj^,'  &c.   ffiaff  Be  vildW*  and'  rcckbhtl  at  the  faid 
fqWof  600?.  zn^'ftiW  be  b^  thcni  allowed',  deemfed 
irid  taken  as  fomiirch** money,  being  the-'whbleinoney^^      . 
inteh(}(!!d  to  be'tbd  faid 'joint"  ftocJ^'    -Asfb  that  they  and  tr*ui  to 
the  faid'  t.[aM:  G.  ahd'5.  C.  ffiiTl  and  wi»b^  juft;  each  other. 
Cr.ue  andfaiififiileach'td  the  other,' irfanbuy^ng^,  MU 
ings,   accoiincs,   reckonings  and  dealings"  together, 
concerning  ibe  faid  "copartnerftiip,  'arid  fliall  and  will 
mutually  cndeav'our  by  airjusT  care  and  diligence,,  to 
advanuerafid  prombitr* the  faid  joint  trade  and  fttick,^*5r  nnu 
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without  fraud  or  ceRufion*    Ai^irthey  Bnll  eqatUjr 

bear  and  allow  each  an  «qual  fliare  ^nd^propottioi^  for 

or  in  reipefl  of  the  reiit  of  the  hoofe.tlic^'isiQfwr.^iMill 

in,  and  of  fuch  yearly  rent  of  ^fiy  otber  lioafejor lod^- 

d,        f  i>»g'  vHich  they  IbsrtI  h«ptefter4liMfcftct9''ttiiDr/c«r 

?i!cSLp.  ^^^^  during  the  raid^iK>inlniiHtffAtt»;  od^dtf  ribchnrg^s 

ing.fenrantt of  houfckeepitvgi  f<$n^«it»  vngcs^^^zt^tpmOk^w^tmrnM 

^*f^*^^^jj  duties/ and  of  «II  taxes  and  aieffmeaoi  winUbewr, 

bJt^^a''  ^  which  ftall  be  ritted  drafTdfied  oiithtiiPCbe;fiiMc&'£. 

ti'cni.         itf.  c  tnd  S.  €:  6t  Uhy  tft  citiMy  of  4lRrm  ^  (Tc^itaa^ 

f heir  faid  houfe  dr  lodgings^  titpd#  w:eiHfiI<qrteefif ,rfiit- 

i^e<  ud    '"S  ^^'f  ^^^  ce^Tl^^i^rihii^.     A»««  .>ii^iif  tkllJoffiv, 

cypeocei.    cofls  itid  expetiees  Ivllic^  iMl'ar<^aitj^tmr^ii^^ 

or  be  occafioned  b^  o^  by  meant  of"9ii7cQio£i.of  tbe 

'faid  joint  trade  durfifg^e^  faid  ^opflrsnerflBp^l^abjeft 

neverthelei's  to  th«  j)iVivifiM  .Md' agteemeaas.bciMi 

after  mentioned,)  without  each  others 4icgk&x»ri«il« 

ful  default,  which  fliatl  be frona  time  aortiiaepaidiuid 

fuftained  out  of  'the'  fak)  joinVftoek,  or.  iiiie^poofiedb. 

Boolaof    arifing  thereby.     And  tfcat  during  Ar^fifidcDpait'* 

Ic^lKrpc!  ^  nerihif^,  one  or  more  l>bok  6i  ^ookt  oi^attmipcr flndl 

be  kept«  at  the  place  ^btre  die  faid  trade  roe  employ* 

ment  fhaB  be  carried  6n  aad  ttaoa^d^  w^pi^eiiiani* 

tries  (hail  be  .^ladc  of^all  fodi  ready  tooiiak^  or  ^goo^s 

as  (hall  be  brought irito  <ar  -em^y^d  in  the  Aidrioiac 

ftock,  and  of  all  gooda  by  themboughbor  ibU.oir^ac* 

count  of  the  laid  jeid€  trade,  and  of  iilldebfts.lqFtbeia 

contraAed  in  relatioti  to  the  ikid  eopartnerftipi,  abdite 

account  fhall  bcf-likeiHfe  takeft  tiiwri«iiigafaU4said7 

money  by  them  rdt^Vi^d  in  Iboif  (aid  wagr  of  .trade, 

and  of  all  goods  by  lAem'*lbld  upon  etedir^  andentsiis 

ihall  be  made  of  parties'^  lames,  to-wdioaa^fiicb'^oods 

went  fold,  and  ac  whatri^  or  pfict^M^  aUb  of  what 

fum  or  fums  of  metiey  (teiH  befmrn  time  toittaoetakea 

but,  by^  tbe  fiid  e6pt#^wrs,  or  either  ef  abem^  or.  tisdr 

order,    for  defraying  Che   expenoes  6fi.tlietr  &rMr 

and  fervants,  or  ih  9k\y  otherwffe  relating)  to  tke':i^a 

copartnerfhip ;  which  faid <books  the  find C€fiairtnersvas4 

tbpir  refpcAhre  Executors  ^nd  admaiiftratoto  ftallfrq^- 


lagntfdr  hf3  nmiAf^trnten \  .fik^S^'t^  gf^r tics .  to  th^le  pr/i?-  be  made. 

hiiiDciisivdiiUhf liyrKtA  tr#^r((ifly,  ^^ c^y of^II^.pr  apy 
^part:iif£iht  acflOiintiJibeiiMl  pift^tiofi^d,,  without,  tbe^^ 

k^:ilMr«llbe1H':liMitl  pf  j»<iit  iHbw • .  Ann  tha^  jjlt  ^ t  be 
i^Mdfi^bilb/molisai*  (pfgiiJilif s^.Qr oihcf  fecuritics  ta-  takm  jn  iii 

lNm>7^thimff id4:fq>«t^      orti^ti^f  of  tbcm,  for  )iny  ^*«tf  »»*«««• 
«d»btb»deltta  QQfiCr«d9d  OQ^C^iMHiQ^.M><  iAt4  j^^ 
tOr>iK|Bf  iojfflKi^nrXUl  bfl7n9fl4<l^i^n4'>take^  in;l^^ 
octf  aH'an^j^Mcrjt  the  liiid-<op^r(i|erv  and  foc^.ib^ir 
t|oicit  "^ffi^  Slid?  (bQBciit;i .  add,  be  by, ,  them  deppii;ed  jn 
riiMiM^  ccMnmieft|4>Uc«t,  yfb^m^thtf^d  tn|de  ihaUr^e 

earned' jott'Md  flutaagody  tOiarhiipH  <eitber  olth^.iaid 
haopartqeia.  ihall  .have  a  liberty.  ^rtCptt  as  o^caficin 
ffcaUoaqqaiae.  t>AiitB 4^t  it  ihaU.  aiid  OMy  be  Uwfui^^  to  Of  takijig 
^anii  tenthe^Ciid  £.  C.  M^  Qwd  CC  w  eiili^r.  oi^^^^l. 
iUittaivaiaitli^ba  tj^prabalion  ^  each  oijber.pf  tbeca^  aod    - 
*i^;4ifih«avMiiB^  tHorbava  -a^.^a^.  ia  turjas,  ope  or 
-aioor;afi|^«i^fci6C^or  'appraatk^St  <K .  /covenant  fervan^, 
^ho  i»p  cnifdojFfid  ia  aad  '•bfJ^K^.tb^  ^jbiifincils  of  the  faid 
;  jo^itL  tca(k;:taking  gaod  /ec^rAly  hf  the  Adelitj  of  fuch 
-appnmicei«r:ajipr49^^*^^l'^<H>iiieawt  farvant^  and 
rioiff  bdrr  {)o6d  :demea0Oivr)4iii7i9g  tbeir  coi^iinuance.  in 
/atoffai^icinploy amtf^  fo  ^  (i^rfo  ^BPff  ntice^^apprep- 
\Vua»  ar  togcnant/ircaMafil*;  fti4)  be  at  the  opmipand  pf 
^tdkani  epeay  lofi  ttoAid-  cppart^era,    AnjD  that,^lj^^"^^Jj^*^- 
cnoniefcrte  .bebbad  laad*  U»kftxhnrM|h^y ;lucb  appreijwe  pn^tl^s*'^ 


jibv'^^liBtatiaaii^.oo:  (;a¥ana»pr/arm9^4.  fha)IJ^, brought  &c. 
}f dio  idia  ratdi^pft\>  ftocik^  ?>aiHl:  cfni^jp^ipyed.  d^iring,  '^^e 

jiaaatisiiia}ioeinithQ:£iid:^aDal!ltOfiA^i  f^r  thegiutual 
ibcHefit  ofibf  faid-c^rAner^yfiaiMj^Oit?  be^accoiini- 
XW'fbr  aadyahfvKcads^o^  th^.  pacfy^.^hom  Aicb  ap- 
bpDeaakei^all  he  baand.  ..Aw  tfift*ch  app«;iefliiQ^  iorjo^beu. 
baaveramt '  i^yam^  ikolL  ifn\^ti\%.  jm/X^t^  f^do^a^  ,Md  mcntby  ap» 
-l^oiliaay  atihrfaidrgaoi9>^I^Sii^  j<^die,i^  prcmkcK 

'.  i,i  G  g  4  ncrltrp. 
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without  fraud  or  ceNufioti*    AYixrthey  Bull  tqially 

bear  and  allow  each  an  «qual  Arare  ^nd  'frofoitmin  far 

or  in  refpeA  of  the  reiit  of  the  hOftfe.thcf.cnnr'.diiiiU 

inp  and  of  Aich  yearly  rent  of  «f»y- other  Jioafeforlodg- 

^       ^^  ing,  whfch  th^y  lIlaAl  hdrtefterMhiiikiiecor  tklorr^ 

hQilfiOceep.  ^^^^  during  the  fatdooinurtliHorfiilp;  Mdtf  allchatgtts 

uig.ferrants  of  houfckeepingj  fenftmt»  wngeVanA  parilhvnieftiMil 

^Jf**"^,.  duties,  and  of  a)!  taxes  and  aibffinoom  wiatfi>einf, 

betweea      which  Aall  be  rated  6r  tiiTdfied  on  thtfnxbfrfM  JS.T  C. 

t^»,        if.  c.^  and  f  •  ^€.  or  My  or  cither  of^Ovsm  ^  ^tc^taA^f 

^    their  raid  houfedr  lodging!)  tr|u)#  or^lHfil<qrfcneiif»<dtt(- 

loflbc  ud    ing  their  fatd  copar«nerlhi|>«    Ak^b  Afteaof  )kllJofot 

cspences.    cofts  iind  expetices  which  fllall'ar«<ai)ytiNir:ii«{ipeOt 

or  be  occa/ion^d  'B^  or  by  meant  otin'^efyo&  of  tbe 

'  faid  joint  trade  durfngPChe  fatd  6opiftndrfliip^'(fabjeA 

nevcrtheleis  to  tht  pAivifos  Md-  jigeeemoois  hutki 

after  mentioned))  without  each<>cfacrsnBgjlc£l^x>r.>«il« 

ftil  default,  whtth  fliatl  be  frona  dme  toitiiae-paid'^ttid 

fuftained  out  of  ''the'  fatd  joiolKftotfk,  or. jdttiproOedliL 

Books  ef     arifing  thereby.     And  that  during  Ae^firid  CDpoit* 

l«Xpc!^  nerfliip,  one  or  tnore  l>6okdrtk>ol^oCaecooQtftd[I 

be  kepti  at  thcf  place  ^here  the  faid  trado'ovsniplojr* 

ment  (haU  be/^arried  i&n  and  iiiaQsgedv  w^fsetaea* 

tries  (hall  be  wiade  orail  Aidi  ready  ttomisp  or  ^oods 

at  fhall  be  brought  into  or  employed  ui  the  fiud^jacuLC 

Hock,  and  of  all  good^  by  themkougfaDor  ibid  on^ac* 

count  of  the  faid  joint  trade,  and  of  ailldebts  by  theii 

cont^aAed  in  relation  to  the  (aid  copartoerflup^  and:kn 

account  fhall  bef^  like  wife  taktft  iawrftiogof  allmdy 

money  by  theni  rdtdved  in  their  faid  'w«y  of .tradc» 

and  of  all  goodt  by  lAem  fold  upon  credit)  and  entnea 

ihall  be  made  of  ptrttet'' namea,  towdioiaibchvgooda 

wev^fold,  andatiwhatnMor  pricetaiidalfo  of^what 

fum  or  funis  of  money  Ufaii  befmrn  time  toitimetakaa 

but,  by  the  fiiid  eoptrtners,  or  citfaer  of  tbtm^  or  tbdr 

order,    for  defra'yitig'  the   expenoea  of.'  tlietr  fanUr 

and  fervants,  or  in  any  •otherwife  rdaiingi  to  ahcifiqa 

copar tnerfhi p ;  which  faid 4>ookt  the  fold  copattneri>  aad 

tbpir  refpeAtve  Executors  and  admniftftyatola  ihallfr^- 
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feWngs,  tmditijgrt  and  4t%\ing%  for,  upon,  ot  by  rttStm, 
of'lii^r  jcJtAC  aQC<Hin|,  and  relating  ip  their  iaid  co« 
palttterAip,  and  of  every  fuch  ftocks,  ready  money 
Hrfditimg^^s-ooncern,  or  then  ftall  be  employed  ia 
and'ab^iit  iht^.^uiiie,  and  of  (be  gains,  profits  aod  in- 
crtilfe  thereof;  atid  aMb  of  tbe  charge,  dam:^et  USks^ 
and  eipences  haf  penmg  or  acrurng  thereby,  and  like* 
wiieof  all*  debts  owing  to  and  by  the  faid  copartners, 
fo^  iipon,  or  m  refpeft  of  their  faid  joint  trade  and 
deaimg]  to  the  intent  it  may  appear  how  and  in  wh|C 
fiate  and  oeiktitioo  they  then  ftaad  in  reference' to 
their  faid  coparc nerfhip  and  joint  ftock ;  and  that  tipoB 
the  >ftiit(lv»og  and  '  perfeding  of  every  Itich  account, 
the  fome  &al)  be  fairly  written  and  entered  in  three 
fevevai* books  for  that  purpofe  to  be  provided,  all  three'  * 

of  trhich  faid  books  ihall  be  ftibfcrlbed  by  the  faid 
£.€.  J/.  C  Mdd  S.  G.  and  on^  of  them  fo  fiibfcrrbed 
fhsih  remain  wkli  tbe  &id  £.  C.  and  one  of  them  fo 
fuUitr^bed  QmA\  remain  with  the  faid  M.  C.  and  the 
oi\MRci  them  fofabferibed  (ha}]  remain  with  the  faid 
S.  C\  wiMab  faid  accoonts  (o  pafled  and  fubfcribed  ibaii 
fioe^iecalted'in^qtieftion  or  controverted,  unlefs  foine 
fyeeial  erpor  or  miftake  (ball  evidently  and  plainly  ap- 
peai^ita  have  therein  efcaped  notice,   and  that  the 
fame  errer  ihall  be  certified  in  the  life-time  of  all  the  ^. 
(aid- 'copartners^  and  not  otherwife.     And  also  that  countJtk- 
witfain  fhrty  days  next,  after  the  expiration  of  the  faid  in  40  diiya» 
cop^rtntrihip,  a  true  and  general  account  (ball  be  ^^* 
made  of  all  their  dealings  00  account  of  their  joint 
ftock^  and  a  juft  and  equal  partition  fball  be  thereof 
L  made.    Provioed  always,  and  tt  is  exprefsly  agreed  Proriro  that 

[  by  and.  between  the  f«tid  parties  to  thefe  prefcnts,  that  if  one  of  the 

I  if  cither  of  them  the  faid  E.  C.  M.  C.  and  S.  C.  fball  Sf^X- 

:  happen  to  die -before  tbe  expiration  of  the  faid  term  of  vWordilp 

'  fevc^k^ years,  or  fooner  determination  of  this  prefent  co-  P**"  *""^» 

/\.  •  J    t.    r  r      t  •  •         but  an  ac  - 

parmeruiip,  and  before  a  final  account  or  partition  count  fhaii 
fliall  be  paSied  and  made  between  thcin,  of  all  matters  be  taken  by 
and^^hi«g«  relating  to  the  faid  copartncrfliip,  no  be-  j,^fo^s7and 
fiefit  or  adirantage  of  furviv'orlhip  {ha)i  acrue  unto,  or  thefurvivoii 
lie  Ukon  by  the  otbei  of  xhcm,  iu  any  wiib  wbatibever  ;  ^^^i  «'thcr 

j,^^  take  the 
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■ 

^hmit  ftockt^urlH'  tMi'cM'U ^m^iyM^ ikdoi^&Alf^  tkkM 

«ccutw» or -bytlie^xec^tiiri  §r admimftratorsof  ITi^e ^tyftf #flli^; 

deceaircd,     liuill  httvd  (hirii^  dtfftlon,  «4ther  tt>infldef€h«^fhidl#4lotk 
Methiniof  ^iiii(  produce  thetri^afyttl  th«  vie^  4!n€^ih&1hk\l  bcMitf. 

^'!^''^  w  ^mfn*tftmor$offhepaWyfodyiflgur^Artif«4»mdtfdfc 

'  '>ttfl«r  fueh  copkrtf)^!^^  de«th,  or  t^c)-f^u'>l>iM  Aiffer^ilte 

mttbufor  oradminM^aldr  of  the  f^irty^'f^dJ^iVg;  tl»<dirpdfe 

CQTei^5tfei  <rf  the  Ciid  one  thiM  pa^tciT  the  (itfid  ttlictoiiWi  )f<'(iAide 

perfomuD^e  4H^eol  at  thisiii  tH»>ti  vl^H^Bnd^aftl!^ '  ^iVi^d^iflltlhid 

^^d^.  C  di^ir^x^eiiews  tfiid  admmith'acbrk'b^hjde 
^efHM,  thttf  ibe  Ibt  (bid  £.  C.  )M»r'A9JieciiC6rstaodfad- 
^Iniftfators  (hril  ar^  will^iMcIt  and  tfaty  {leyfeviti 
and  ktep,  i))'  ilnd  fiifj^iltar-  the  wir€h^stS(!6,  pmwites 
lind  tfgreeitient&  tiertstit  b^fk^e  ifWrrftldtttfd,^ Miter  and 
tbeir  parc#  aiid'tohatfs^  fo^b«  perfh:iHeA»aiid4ifpry«c. 
€ord>ng  to  the'  intent  aftd  thie  ineMiitfg'<rf^  tbdb 
prerents.    AnD|  ^/  f/Af  Ait^  coviMmtsfpiM  M  £;a» 

Hen  nuy^      AKDitismutually  agreed  by  and  bctwecnche  faid  parties^ 
^ifloivetbe   that  in  cafe  either  of  th^m;  thq  faid  E.  C.  M.  C  aod 

Ai^oT^v.  *•  ^'  ^*"  *'  *"y  "'"^  ^uring  the  faid  term  of  fevcn 
ing6monihs  years,  bto  mindcad  ID  Ut-ak  dff  alid  49Dltfb  l&b  faid  co- 
noticc,  and  purtnerfliip,  they  (haU  either  of  them,  be  at  liberty  fo 
paying  50.  ^^  ^^^  ^^^^  giving  fix  months  notice  to  the  others  of 
them,  of  fuch  her  intention  to  diflblve  the  fame,  and 
the  party  giving  fihfbhoHre,  paying 'Ibe  6th w»<»flB^ 
^    T  t?.     5^*  ^^^  ^  ^^'  ^'"^  ^^^       ^^  AWjOiht  fttfcic*imd 


a  copartner  [^^^^  thercc^,  ^*  the '  ft  lite  (hjrlbbe'^lij>|^raifed^«. 
m^ir>ing      Pro VI0EIX  AtW A'Y'^,'  &c.  {that  if  6ht'tf  iht  ioporfi^s 

ftTpwUhTn  'Hi«>.j  'Pk6yrt^B0  ALWAYS,  and' it  it^h^acb^  dfe- 
•neycaraiN-  tUfcd  jind- a^td'-by  ahd  bcttiTeeh  iff ^(hetlij-pirtSI^ 
Jr^hcothtR"^  thtfe  prcfcnts,.  that  if  either  of  ihem  the  faid 
5cl.  E,  C» 
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if  Vf  f^  |ap»  irio;.  Uhuv.  tlM  &i(t  iwtji  fo  jnsirryiDg^  fliall 

ifdU.  ibf 'W),ir^«'  ^iM  flocki-  and,  kave  ih«  fasie 
(W^ft  Wlvi^Mi^  flich  iww^rrSi*  herein  W«rc>«9ii- 
.  fiOT^<Mo?F#^.Q^th^  4t»t^  of .«iU|>j:Jvof  Om  fai4  fMirtieO   ' 
ik^  fH«i«iiArrH9f ?MlAn»v  vbp  fli^l.p^y  for ^be  ^4 .ftoQk* 
tpd^pfiMf^e^^ber^^  uiit9  tl9«  ffity  h  marry togt-  %h«t ' 
?tlK  4n»f  ^11  IhI'  valued  «tf  wUbHi  the  fpace  of  oo^  j^^ 
Afm . Ai«b  4iiarriage  flull  be.b^»  bjt; fQur  c^pal  quajp.      . 
^Mriy-paymf^pttSitbe  pariy  fo  marrying  aUowiog  to  ihe 
Mhff^f  them  thcCdim  of  59/*  one  of  her  third  paM  of 
^UiOiflNuiijoiU^I  ft<H^  aa  tlM  fanic 

A«lhp  mn^M  «U  a^  if  Ac  M  Mk«  ^^^'^^  ^^'^«t  ^  •  j: 
M)>iifiiKrii|bip  i(^£if:;b  mai»o«r  siaafoAomffoiiionedU  Amp  reauir^^ 

(kid  pariloii  .bcT/atOt^  lb«t.  if  ei|b«r  of  tbcm  tbojb^  ^^IT^' 
:£.<XM.  (nm^:Sr  C»  flull  be  mi^d  10  cnlargQ  t^  ^ 
>£me  of  Ihiii  Rue^t  fopftrtn^rftiif)  beyood  iibe  faid 
rtermof  toep  ff^rs^  tben/uchofie  of  Ibcm  (hsAl  glvfi 
aooof  to  cfa^.  o(hcf  of  thoui,  of  fuoh  fbcir  ioi^nlii^ip, 
£x  montfca  before  tbiB  o^cpiratioo  of  tbe  faid  t4fi&.i»f 
inyen  yaari^  or  in  default  tboreofg  ibis  preirat  copari- 
ifmrfhip  (ballo^jiic  aod-dcuerniina  ?ii  tbe  cud  of  thc&id 
(Arm  df  ftvto  y«aia«    Ik  "vyiTNi^^^ .» 
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Between  two  Brewers. 


•   rt  • 


1ft3fl^  iod^nturei  Sec  bctvoea  3".  ST.  of  1^-7^  fi^f  AgrcemciK 
<;  tbf  00c  part,  aod  Z^,  i>,  ^.^.-r-  of  tbe,  odxr  ^^^^^ 
l^t,.  WiTfJWSBTH*  that  theia^l  T^  71  luid  JK  J?. 
iMviiigbadcsperjeoccof  each  otber;i  fidelity  aod  ca/f^ 
juui:ia  c^i^n&^ncc  tbereofj  for  t)ie  future  and  the  i;(((. 
fisr  ia^probapilitytq  augment  th^ir.icifedive  efl^icef 9 
M9li€  a{r(ted  upofi  a  copartnerihip.andjoint  uade^af^ 

tfccref^i^ 
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S^SL  ^^^^^'  ^ach  of  them  for  bimfelf  refgtStivdff  a«4 
^*  for  hi&  feveral  aod  refpe^ive  excctUois  and  ^dminiftfi* 
^rs,  doth  cavenaj)()  promife  and  agree  to  aod  with 
tbo  oUier  of  them,  bi$  executors  and  admintilratofs^ 
•  i)y  tbefe  prefeotf,  that  from  arul  after*  the  ikif  of 
Che  date  of  tbeik  prefeiKs,  they  the  farid  f.  TV  an4 
14^*  P.  (kail  and  will  be  and  coaUtiue  copartners  ajiil 
pint  traders  in  the  ifirt^  trade,  miftery  aod  burtoefl 

Where,  pf  a  brewer,  at  and  in^a  mefTuage,  &c.  fituate,  &€< 
CfiUed,  &c.  now  ii\  tbi»  pofTeiQon  of  the  faid  71  T.tuii 
fV^  P,  together  with  all,  &c*  thereunto  appertaining^ 
caentioned,  or  expcefledinoile  or  more  bo6k  or  bopfes] 
iaveotory  or  inventories  itgned  by  both  the  faid  partiel 
to  their  prefents,  and  wUttefled  oy  the  witneflea  t($ 

«    ^,         ihc(c  prefents,  on  the  day  of  the  date  hereof,  -for  md 

iin,g,  disring  the. time  and  term  of*——  years  /rom.trtp  day 

of  the  date  of  thefe  prefentSy  fully  to  br  completedl 
and  ended  (if  both  the  faid  .parties  to,  thefe  preftntfl 
fliali  fo  long  live)*  And  for  the  fair,  ^quU,  and  bet- 
ter carryii>g  on  the  faid  intended  coparcnerihip  and 
joint  trade  in  the  faid  brewhoufe,  it  is  declared  and 
agreed  by  thefe  prefents,  by  and  between  the  faid  Tlift 
and  IrK  P.  that  the  faid  71  71  for  his  part  -and'  pro^or*- 
tion,  now  hath  in  (lock  for  the-  faid  trade*  in  rcacfa^ 
money,  debts,  goods,  utenlils,  and  implements  fit  for 
the  fiic!  intended  joint  trade;  to  the  full  value  of  lOooA 
and  the  faid  U^.  P»  liktwife  for^its  part,  2(c«  (as  before) 
both  which  faid  fuons  together  amount  to  the  fum  of 
acoo/.  which  is  to  remain  as  joint  ftock,,  ^Mid  to  be 
employed  and  ufed  iniind  about  the  f^iid' trade  of  brew*- 
in^,  felling  and  uttering  of  ale  and  bfecr  in  the  fard 

trewhoufc,  for  ;jnd  during  the  faid  terra  of  as 

aforefdid^  And  for  the  mpre  orderly  proceeding  in^ 
and  carrying  on  the. fard  intended  trade  and  l^gfioe/s, 
it  is  mutually  covenanted,  concluded^  and  agf<?cd  by 
and  between  the  faid  parries  to  thefe  prefents,  and 
tMch  of  them  the  faid  71  71  and  fK  P.  doth  for  him> 
fc!f  refprcjivcly,  and  for  his  feveral  and  refpcftive 
<fx«cutors  and  adminiflrators,  .coveiiaQt^pr^rivife  afv^ 

grant 
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gt^t  ta  and  With  the  other  of  thefn,  bis  executors  ztvA 
jtdmtniftratoi's,  by  thefe  prefdnts,  in  nmnnef  and  fornrt 
fallowing  (to  wit),   that,  &c.  (to  be  trtit  to  each  Covcnantt* 
ether).     See  p.  ir.     Akd  that  each  of  thech  the  fafd  be  true  to 
T.  T.  and  H^.  A  and  their  fevcral  executors  and  ad-  ««*»*>^". 
miniftrators  fliallhave  the  ftrit  intereft,  rights  titfe  and 
property  of,  in  and  to  one  moiety,  or  baff  pj<rt  of  the  tJhavea  ™ 
iaid  joint  (Vock  of  2000/.  and  of  and  in  one  moiety  ot  moiety  of 
half   part  of  all  gains,  profits  and  fncreafe  which  J^^j^^^ 
fliall  strife,  hajjpen,  accrue,  oi»  be  made  thereby  j  and  and  bear  and 
•Ifo  fballiequally  bdar,  pay  and  albw  cofls,  loffes,  &c.  pay  bisflure 
[Sec  p.  X.    midaiis  mutandis]^     other  than   fuch  as  ^*^  ^""^l^^ 
beretn  after  are   particularly  cxprefled    and   agreed 
to  the  contrary.    '  And  tharth'e  fiiid  joint  ftoek,  and 
t\t(h   all  the   biiyings,   fellings,  ^nd  dealings,  gain«r, 
debts,  and  credits  which  fhall  grotv,  afife,  happen,  or 
be  made  of,  or  byreafon  or  means  of  the  faid  coparr- 
iierihip,  or  joint  trade,  credit,  or  dealing,  or  any  thing 
incident  or  bctenging  thercto,fliall  from  time  tb  time, 
during  all  the  term  of  this  coparrnerfliip,  be  truly  f:n'  Booksofac- 
tercd  and  fairly  written  in  fome  convenient  and  fitting  ^"J"  ^^ 
book  or  books  for  that  piirpofc,  to  be  provided  and 
kept  at  the  houfe  where  the  fajd  rrade  is  to  be  carried 
on  in  fuch  manner  as  men  of  the  like  trade  ufe  or  yrhlchthe 
ought  to  do;  which  faid  bocki  the  faid  copartners  copartners 
and    their    ref[ieftivc  executors'  and    adminiftrators  '"•^y^^an* 
filalf  freely,  and   at  all  times,  as  well  after,  as  dur-  JJ^^*^*^^** 
fcjg   the    continuance    of   this    eopartnerfblp,     have 
tfii?  right  and  perufal,  when  and  as  often  as  it  fhall 
be  defired,  and  fhail  have-  liberty  to  tranfcribe,  &c.  BonJsaod 
^See   p.   xi.]      And   that   all    bonds,  bills,   notes,  notes  to  bo- 
fpccialties,   and    fecorftics   whatfocver;  at  any  time  ^^^VJ"- 
•snaae  or  taken  for  any  matter  or  thing  concerning  name*. 
their  joint  ftock  or  trade,  (hall  be  maide  and  taken  in 
the  names'  of  bath  the  h\A  topdrtners,'  and  for  their 
lohit  and  eoUaT  ufe  and  benefit.   ^A!<D  that  alt*  notes  'r*^*^ ^'^f  ©^ 
»rtd  otner  fcciintics  to  be  giv^n  to  any  pferfon  or  per*  given. 
Cons  who  fhall   introft  the  faid  partners  M-iih  good's 
orotb^r  thiirgstipon  account  of  the  faid  tradt;  fl^jWhe 
*f    ^   •  •  made 
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aa(l»  and  gtfm  by  in4  i1«i  the  Mii)«9'  6f  tiUM^^tflF 

A«n»  AI.S0  that  ic  (hafl  Kfi4  rfM^  fite^tewfiil  lk>^ilnd^tMf 

-  eaek  of  ihefeid  i^opariners  iw«ek9y  (16  ivttf eh  Mt/HiHf^ 

.in  <every  #telt  durMig  IheiMd'  copftrtn^rtiif|y,  n><^aHftt^ 

.     V  -.ahd  ikke  ^uc  of  Uie  AM  joi a t  ftoek  for  •  tli^  re(j|>«Sif  e 

uftt  attd  oecftfiMsfthft  fnhi  oftO/.  etoh/  Ap^thaf^n^ 

/       ;  tber«f  Aen  cbefaide^pattfter^fban  aeanylime^Wift^^^ 

:  ;  .^ottttke  confeiUirftM  other  of  iheiA  ridea(re,6cci  f  S^pfw 

£$ufinf^    A  gineNtl\<itc9untUhtJiiiiki^mcf€ipar^eitkHt* 

im  4f99ks  end  trmtfiri^  u  hi  madti  fi^c*     |  Sd(  p.  %iL^ 

tnviCo  that  PitoviDED  ALiTAfB,  aAd  tt  !€  exprefsly  de^Uretf^  cM^' 

;f  ofte  part-  dniDoed  4ti<i  concluded  bj  andlsetween  i}ieTaM(Mflia^. 

t^e&'di^r  to  tkefe  prefems^  and  the  true  intent  kUd  i^eanbtg  ^f- 

u  taken  by  tj^  fiud  parties  bcfretfntd  and  of  Kide  ft^Mlt^  i^  ^b«l^ 

tkerurriTor.  if  ehhof  of  the  faid  parties  t^  diefe  pi^fi^hH  fliaR  ha^ 

pen  tb  depart  thia  life  before  the  faiii  \jMti  6f^^'^^^^^ 

ytarf  iiKemicd  for  tMs  eopartnerfliip^  Alattfh  ctedSll^' 

time  nM  oat  aad  be  acpired^  and  befo#e'8*flilill  ut^utUt* 

snt^  partition  (haU  beinade-and  galled  b^t«ree^  thtaf^ 

of  all  matters  and  things  relating  Id"  tb^ir^faid  jOiM- 

trade  a»d  copartnerfliip,  yet  nev^lherefs  nt^beMiil  bf 

advantage  of  furvivotihip  Ihatl  acerne  Mto,''^  be^  ba4 

aniJ  taken  by  the  otherof  them  in  aivy  Wifb  vrhatfbe^NJtf '/ 

any  law^  ufAge or euftom^  or  any  tlibigberi^n  tAM*^ 

if  oneof  the  tained  to  tbe  contrary  nottrithftandiitg.'  'Airi>'irr  I^- 

capacifieffsin  AS50  jp]toiriBEp»  cooditiooed  an4  agreed  by  -and  be^ 

SiHi'^anrhls  ^^^^^^  <^^  ^^i^  pwxitg  to  theft  pfeftms^-Md  eii<5ii  ^ 

fan  u  wii-     them  doth  hereby  for  himfeif  fefpedivc^  atid-for  Ma^ 

ling  to  be.    federal  and  refpeftiv^e  exettttoiri  and  MihiftifttttlM^/ 

pm&«^^.ciiyf««*^  pTOinifeand  grant,  to  and^tbthe^oiher  ^^ 

other  Huii  -  tbem^his  executors  and  adminiftrators^  bf  thelb  pre«*< 

-admit  hip,  i[f^^^^  that  if  the  faid  T.  T.  (baH  happen  Kt  depart  thir- 

li(e'j>0fore  tbe  expiration  of  this  topartnerftipi  m^y^^*- 

7»  }tin«  (on  of  the  faid  T.  T^  pany  to  th^fis  ptefenifs^-^ 

ihallbe  minded  and  mlHng  to  enter  tntd-andbeeoiM' 

apartner  wth  thefaid'^.\P,  in  thiftpr^fent«i^artnet«« 

^  .  .,  .  Ibip,  that  he  the  foid  ITiP.  (halt  adiftlt^sbrfcid  ^.  Tl ' 

}aa*  into  this  coparcoerfllip)  uodisp  tba^eeiiiAiakHtBt  c4^ 

vtnania 


■I  JbmuM^  fiiiJi^r*-?'''  jiiifi-i/h^U  diQffliitc  ttf*  iroi't  bat ;/ tht 


wi  yilUl  l^^y^P^Ts  Of  caqfe^Q:h0piikl«ato  tha  Mcoafiito^  paid  » 

ty.  Of.  h«lf>paH  of  ^e.j(Hnl  Af^ck»  ftnd-of  nU  Xvctk.tercfts 

4||^  »«Mi  «QfPVigr^^Oicl^  of  ^h^  faid;%pvttef cs  (b  dying^i 

vM».  ipcf  reil  fpr  ^«  fajme^.  s^c  tb^  i;ate  of  5  /^:  /><r  ccirtf: :  > .         ' 
^  pnmipt  t^  ^:  iaccouAied  -  frqm  fuch  Aid  lalk  jfcariiyt 
4»tiog41^.«cpmi)l^.it  being  ilbe  ii9^nt  of  t^  puriietjf  ; 
t^  cbefc  pifi^(f»  U^t  ihe:  party  6>  d^ing  (hall  ooe  W«' 
eo^iiied  <or  lMbl(9  (^  ^^^  pro^^  ^  'lofs  in  trade  from  ib^ 
timeof  |)if  teJK  ilating  of  acco<)ni$  to  the  time  of  their, 
dioftb)  i»^n^a9ntt|  sif  ^follow^^  (to  wit)  one  moiety  or. 
Mf  <>M(  ibfirr^f'.^  the  ead  pt  fix  /aonths  afccr  the  de»- 
^y^ic  offiicb  of  the. faid. copartners^  ^nd  the  other 
oi^Mttyorhalf,  paj.t  thff^of  at  ibotend  of  12  mooiha 
iH^ci After  fuch  def;ea{e.    AN^.thacthefurvivingpart*  J^fj*^*^* 
niec»  bi$  cxe^i«l(or  cir  adminiibraiEx^r,  (ball  have,  take  and  neV^h^T 
tj^fi^  (f>^^a4)d.ibeii-  own  .«fe  and  behoof,  the  other  the  other 
Qif^iety  or  ^If  part  pf  the  faidjdim  ftock,  and  of  all  °^''^^>' 
Cji^h  .projfi^*  produce  or  increafe  iiafhaU  appear  to  be   ^ 
.  juAlydur^d  ^^Ofkig  to  fucbfiKviving. partner.;  and 
idip  fi€  all  gQ<rds,war^t>  debtf,  ready  moneys  and  thtnga 
thfH)  wjtbia  U»e  0^^  copartnerihlp^  iwithout  mderfaig. 
ai>  a^^fiiu.lbfifeQf.  U>  the  exeeytor  ^r  adminiftracor  of 
tif  faid.des^a^,  cpp^rtoer.    A  iIb  if  any  d^bt  fluU  be  Su^^^'^C 

<MiliQg.byi.lh^Ai^^<>f*«^*«*»«  ift  tbefaid  copartncrflnp  JJ^hr'drbtt 
9|'joip(.|radfD  Hicb  (vrviving  paftnen  (hall  pay  and  fa'^.  o^^ing  bf 
ti>fy.4be  ii|tii^.9V^/hu»  fix  tnOfith^  ock^ after  (aoh  jde^^.^^"** 
ce«iftY/Orqf%'bon^4^^fMC^  debti^  iball  becdmedue  {-and 
th9«Bf^jaddf.thf^frQ|iifH  aodvof  Md.fcajB  every  part  and  indroiP 
thefflof*.^lb:^tj4U!  times 'iBdftcafter  iarc  and  keepr^^y**"- 
bartdtefr  l*Hiibci%o«xe<«toA.ai*l  admi«iflr»tca»lof  tho-f^^^Jhe 
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«nfp*«^-  metits  keri^in  before  mentioned  to  the  exeenlbrt  tff 
«ccutw,  *  adoiiniftrator  of  fuch  partner  fo  dying  as  aforefaid^ 
&c.  ofthe  the  faid  furriving  partMr  (hall  within  .30  days  next 
^ciftd  for  ii^jgj,  fy^.jj  dcceafe  enter  into  and  become  bound  in  and 

-^^        ^*  by  feveral  bonds  or  obligations  of  ufual  penalties  to 

the  executors  or  adminiftrators  of  the  deceafed  pari^ 

mr  for  the  paynnentof  the  fame  accordingly  ^  opoft 

fealing  and  executing  of  which  faid  bonds,  and  iecuT"* 

ing  the  faid  executors  or  adcninidratora  of  the  dtt* 

ceafed  partner  of  and  from  the  joint  ilock,  detes  o«r«  • 

ing,  and  payable  by  the  faid  co»partners  on  their  joint 

account  at  the  time  of  their  laft  fettling  accoiinta  bc^ 

Suchexecu*  Jq^c  fuch  death,  the  faid  executors  or  adminiftratorf- 

reie'afe^       fliall   and  will  releafc,  afTign  and  quit  claim  to  the 

their  right     faid  fufviving  partner,  ail  their  right,  title,  ialerie(^ 

iodic ftock,  ^laim  and  demand,  o^  in,  and  to  the  faid  ]>arctbto 

■    ftock  and  e&ate^  and  all  matters  and  things   |bti!«»  - 
Accounts  to  unto  belonging.  '  And  that  upon  the  expir«ii«o  ef 

whhin  w)     ^^^  ^****   ^^^^  ^^ hereupon  agreed  upon  for  Ham 

aay4«f£er      continuancc  of  this  co*partncr£F>ip,  or  within  twenty 
o>.pwtner-   ,|ays  (hen  next  enfuing,  a  final  account,  partition  and 
^        "   divifion  fhall  be  made  and  pailed  by  and  between  the 
faid  CO- partners,   of,    for,  and  concerning  all   fdch 
goods,  wares,  ready  money,  dcbtf,  and  other  mat? 
ters  and  things  as  (ball  be  then  due,  owitig^  or  be*  . 
longing  unto  the  faid  joint  ftock  and  trade,  or  to  ch#. 
faid  co-partners  in  refpCifl  thereof,  or  in  any  wife  re*. 
lating  thereto,    and  alfo   of  and  for  all  fuch   debtt^ 
dues  and   fums  of  money  as  by  reafun  of  their  jcMnt 
tra(?c  fhall  be  contra£ied,  or  be  by  them.owing  to  any    . 
perfon   or  perfons,  and  like  wife  of  and  for  all  ibe* 
gams  and  increafe,  damages  and  lofTes  happening  or 
accruing  by,  through,  or  in  refpeiSl  of  the  faid  parti* 
ble  trade  and  cu-partners,  fo  that  the  true  ftate  there-  . 
of,  may  appear,    and   what  and  how   much  thereof    . 
fhall  then  belong  to  each  party,  and  then  and  there*  . 
upon,  and  after  all.  debts  and  Turns  of  money. owing^ 
on  the  account  of,'ojr  by  virtue  of  the  laid  co-part- 
nerfbip  (hall  be  paid,  each  of  them  the  faid  T.  T.  atid- 

/^.  P. 
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fV^'P:  miMtt  oP  their  esicucofrs  sad  sdmmiftr^tioifs 
Ihill'  have  andt  take  tio  Iris  and  their  oiarn  proper  alb 
MMl  hcndSM,  mak  «MeCy  or  luftf  patC)  (the  wboie  iato 
l#0  e^oal  pmm  to  fie  difidcai)  of  dt  tbings  tben  in 
ftaiek  bettvcfent  llram.    Aicj>  as  lar  tire  debts  #bicfa  Debtsftind- 
tutu    tften  be  dee  and  dwiffg  on   therr  joim  ac-  |^^2^||^ 
cwmt^  tbrf  the*  iaid  T/f.  and  il^.  P*.  flul^^  ^^  ■miiflitpn^ 
a»  aaajr be,  dtride  aod  parrtiie  fMie  itif« i«ro  fttrerat 
ilhafat  or  lott,  md  the  debts  wki«b  by  facb  lot  flndl  fall  • 
€Meto  eilher  of  the  Aid  co^tfltrs^  bis'  citeevtors 
•r  ateioillraeors,  to|etber  irWh  the  feciiriiies  eoip- 
cenm;  the  ftme,  fliali  W  aflfgned  amd  ibt  over  tehfrn 
en  Ikeimbjr  the  oibtrof  the  faid  ec^nnrt^y  hh  rxtfcil- 
Men  or  salinffanftratort,  and  he  or  chey  flnril  be  fuNy 
cispovicfed  to  receive  the  fame  to  hit  or  their  ownefe 
and  benefit,  withoat  any  fet  or  himkance,  of  or  by 
the  other  of  them,  his  executors  or  adoftiniftrators,  and 
thataceording  to  the  true  intent  and  meaning  of  thef6 
prtfiMits.     And  that  neither  (rf  them  the  faid  T.  T.  TiutmU 
and  ir:  P.  {hall  or  will  at  any  lime  or  times  during  J^'^SST 
the  faid  copartneiftip,  exercife  or  Carry  on,  either  fe-  thefaatnde 
paratetyor  in  copartnerfhip,  with  any  oiher  pcrfon  or  JfJ**"}*** 
perfons,  the  faid  miltety  or  trade  of  a  brewer  in  ariy  ^'^^""^ 
nbatmer   wbatfoevet'.      As't  tASTLY,    It   is   mu-  Difference* 
tiiatfy  eb^toaoted)  c^tyncluded,  and  agreed,  by  and  be-  ^^*f^  ^ 
twaencte  find  parties  to  thieft  {^reftnts,  for  themfetves,  **^'*^^- 
their  executors  and  adminiftrators,  that  if  any  doubt^ 
qturfKoii,  eontrorarfy  or  diierence  flkll  happen  or 
MrHb  bet^^ceo  the  find  parties,  eoneesnring  the  faid  co- 
jwftnefflitii^  Ihe  fame  flufl  be  referred    to   tviro  in* 
•dM^fitt>erfbfis,befiig  mafter brewers, to  be  nomrnated 
kf4^t  faid  eopartnea  within  7  days'  heat  after  Ylich 
difitMfior  Ihall  arife  or  happen,  (each  of   the  faid 
copattBers  to  chufe  one)  to  be  by  them  b^ard  and 
detflrmincd,  or  elii;  'by  an  umpire  tti  be  nominated 
ond  at»poiofeed  by  *th6  faid  two  indiffbreht  perfons,  in 
«ife  they  tbemfeltes  cannot  agree   and  fettle  the 
iaitte;vnd  thateach  t»f  die  (kid  copartners,  his  refpedive 
^eiEeeutors  and  adamfftrators^  ftall  atfd  will  (tand  te» 

H  h  abide. 
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tradoBtob^ 


be  brsnfkt- 
before  fie£er- 
cncct(Mrbi* 
iratloa. 


abidcy  perform  and  kcqir fetch  order  and  determinatiod 
therein,  'ts  the  ikid  twb  ind?fiiireiit  *  j^rfens,  -cv  'the 
faitf  ttmtnre  fo  to  be  chofen  as  aforefieid,  IhaSf  malre  \ihd 
gTv«  between  thb  ftid  i^erees^  *ib  as  the  fiidie'be  rHi- 
dered  and-  giv^n  under  ^he-  hand^  and  feftli'  of  ftkh 
pcrfoft  w  pcrfom,"Witfiih:  twenty  dajf^  next  after  ^iith 
diflferoncp  Ihall  be  refcarred^  to  fhehi  or  fcim  rrfpcfc* 
tively.  .  i^d  that  neither?  of  thefatd  parties  to  thefe 
'pttfent9»  bia^  ekecutonf^or  ttdmiiMftratorSy'fiiaU'ibbm- 
mettceor  bi^iiig;  any  adidn  dr  furc^or feek  at^yrenBi^ 
whatfoeyer,  eitber'  in  few  or  equity  ifo  te^itlfevtd 
in  the  premifea  befone  fuch.diffei^nce  filail^be  pifc^* 
refereoce  as  aforefaid,  (ami  o'c^ena^Wthat  mther  ifibt 
^ccpartmrs  may  fiffdvi  the  topcrtnerflnp'on  fiving-^aiitt^ 
Md paying  money  ;  nni  cBvenan^fit^pirfotmnnct  rf't^fi*' 
nants.)  .  [See  p*  xiir.]  .  IH  wiTtfEs$,&c.  * 


>  I 


£  Nq;  5'  ] 


farties. 


Bufinefs  of 
X  brandy 
^crcbaa;* 


ibeen  of  CopartitetrfUfp 

Between  Brandy  Merchants,  where  aFttherad* 
vances  Money  to  pux  his  Son  in  Parcof  rlbip, 
-and  agrees  to  guarantee  for  him,  he  beiit^.a 
Minor.     With  many  Special  Cownabcs.  * 

4ir^|li9k  ihdenture  trq>artite,  made  the  >  '■'  d^y'of 
^M^  -r-—  itt  the — year  of  the  teign  of  our  Sovtreign 
Lord  Geor.ge  the  Third,  by  the  grace  of  God  ofGri4S 
.Britain^  fr^na  and  /r^/^TTM/,' King;  Defender  of' ttie 
Faith,  &c.  and  in  the  year  of  our  tord  — -  brtwejbn 

/I,  B.  .of ftrect,  LundTn^   brandy  merchant;  of 

the  firft  part,  C.  D/of  the  fame  plajce,  fonoif  the 
•faid  -^.  B.  of  the  fccond  part,  »nd  E.  F.  the  younm 

of of  the  third  part.     WHERE  as  the  faid  jt.'B. 

now  an4  for  many  years  paft,  hath:  alone  foUowed'^d 
carried  on  his  trade  or  bulinefiof^  brandy  merchant 
in  th«  houfe  wherein  he  nowliveSi  fituate  in 

afore&id. 
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aforefaid*  AND.wbcrcas  the  (aid  A.  5-  being  deHrous  Agreement 
oF  fettling  bis  &id  fon  in  tJ)e  fa^^  bu/lnefs^  and  to  ^l^^' 
continue  him  tb^prein,  Hath.  {>rqpo(ed  to  the  faid 
£•  /\  that  he  and  the  faid  C  D.  ihaU  be  copartnery  in 
(be  faid  txade  and  bufinefsi  of  a  brandy  mercbaot,  upon 
^  jequal  terms  of  profit  and  lois»  for  fucb  ria>e,  and  oii 
.  fueh^  terms  and  cogndiupas  as  are^hereia  after  meii- 

tioned  and  agreed  upon. ,  Atip  the.  (aid  A.  B.  ^ath  Faiberto 
,,  agreed,  to  advanxre  to  or  for  his,  faid  fon^  hi«  ihare  of  ^^^^^ 
the  capital  flock  herein  after  niejiitioned  and  agreed,  firftputaco 
.ta  be  employed  therein  during,  t^ve. faid  copar ti^rlhip, 
fubje&  to :  the  conditions,   and   i&po&  the  fecufiities 
herein  after,  memipned  and  declared^  and  not  other-' 
wife^     Anjx  in  regard,  the  faid.  C.  JD.  is  not  qow.of  and  togua- 
the  age  of  zs  years,  be  being  only  gf  the  age  of ' — —  him*^he°be. 
years  or  thereabouts;    he  the  faid  A,  B.  hath  alfo  ingaminor* 
agreed  to  be  guarantee  for  his  faid  foh's  faithful  dif- 
charge  and  due  performance  of  the  feveral  claufes  and  . 
agreements  herein  after   mentioned  and  contained^ 
which  on  his  the  faid  C*  D.'s  part  and  behalf,  are  or 
ought  to  be  performed,  fulfilled  and  kept.    Now  this 
ifrUENTORE  WITNESSETH,  that  for  the  carrying  the.^^**"^*^*"**' 
fri&  proppftl  of  the  faid  A,  B%  into  execution,  and  in 
.  purfuance  of  che  faid  recited  agreement  on  the  part  of 
the  fald.vf  •£.  .  It  is  hereby  nsutually  covenantc;d  and 
agreed,  by  and  between  the  faid  A.  B,  and  C  D.  and 
the  faid  £.  F^    Ahp  the  faid  A^  B*  for  h\mh\U  bis  Mutual  co< 
beir$,executors  anda4mini(lrators,for  andonthebebalf  ^""t 
of  the  faid  fon,  .the  faid  C.  Z>«  in  refpe£t  of  his  not 
tieiog  of  the  ^ge  of  ai  years  as  aforefaid,  doth  feve- 
xaUy  covenant. promife  and  agre^  to  and  with  the 
jraid.£«jP«  his  executors  and  adminiflrators.    And  the 
./aid  E.  jRm  for  himfelf,  his  heirs,  excutors  and  admini- 
V^f^fnj^Sf^  4otb  covenant,  promife  and  agree  to  and  with 
;€be  (ili  A,  JS*b'i^  ^ecutors  and  adminiitrators,  by  thefe 
l^ircients,  in  n>anner  following,  (that, is  to  fay)  that 
..$j[^y  the  faid  C, '2).  and  ^.  F.  &aU  and  will  become,  ^^/^f'^" 
^.continue,  and  be.  joint  traders  and  copartners,  in  ttie         *** 
I  trad'e.and  bufmefs  of  a  brandy  merchant,  in  the  buying 
*^  '  H  h  2  and 
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for  6  ye&rs.  ^^  fcUing  of  brandy  and  rum,  aad  other  liqooi^,  for 
and  during  tbe  teruiof  6  years  (if  both  of  them  the 
faid  C.  D.  and  £.  #*•  (ball  to  long  live)  to  be  coonputed, 
and  to  comaMnee  froni  tha  '  day  of  ■'  '  i  n&m 
next  enfutngy  in  tho  (batfos  and  proportioas^  and  Tub;* 

la  moieties,  j^^  ^  ^^  claufes^provifides  and  agrteoienta  hereinafter 

'  AKentiooed,  ftbat  ia  to  fay)  oneaMttCtyor  half  part« 

the  whole  in  two  equal  parts  lobe  diiucMt  of  the  f^ul 

joint  Aoek  and  trade^  and  ibe  pmfita  and  increaie 

thereof,  is  and- is  hereby  agreed,  and  declared  lo^be  the 

Aare  and  propet ty  oC  tlo  laid  C^  Dm  Aifa^oft  neveitha-^ 

ieis  to  fuch  payments  and  conditi^n^as  ayo  herein  after 

particularly  mencioRed  axid  declared*     And  the.other 

moiety  or  half  part  of  the  (kxd.fii^  iiiockfa^d  tfade» 

and  the  profits  and  iocreafe  thereoli  is  ai^l  is  hereby 

agreed  and  declared  to  be  the  ihace  and  property  of  the 

Aid  B,  F.  and  for  tbe  providiog-a  fiificicna  joint  ftock 

Ibr  tbe  carrying  on  she  £iid  joint  tt^i^Yi  Iv  '^  hereby 

^^^       agreed  and  declared  by  aad  betweeo^al)  t^e  faid  parties 

^^^^^Ip   to  the feprefents, that  the  fant  of  i49O0o/«  fliall  be  tbe 

Aock.         capital  joint  Aoek  for  tbe  carrying  on  the  faid  joint 

frooo^to  u  trade  and  copartnerOup,  (that  is  to  fay)  yooo/i  being 

ifrft^a^-^^  one  ftioiety  thereof  is  and  is  agreed  i«  be  bright  in, 

jiacVikher^  and  sdvanccd  tni^itnt  by  the  &id  A^  M^  to  and  for  his 

faid  fon,  and  the  fiuhie  is  to  be  deomed  as  bis  the  ^d 

C.  D's.  part  and  (ba]*e  in  the  faid  joint  ftock.     But  it 

is  hereby  agreed,  that  tfao  faid  u#»  itf.  fliall  be  allowed 

t     1^  V     ^nter^ft  for  the  fame,  during  the  CoatUiuanca  of  this 

wc  aUowed    copanticrfbip,    after  the  rate  of  ^U  per  cmu  ptr 

5/  percent^  afiHum,  snd.tobo  paid  him  out  of  his  the..laid  C.  D*u 

imerefi.       g^^^^  of  tbc  pTofits,  to  arife  and  be  made  of  the  {aid 

jointtrade  asheresfteris  mentioned.  Aifi^gartj^er;,  f^at 

-  thefard  flrare  of  the  (aid  C  £>.  in  the  ftid.j)0|nt  ftock^ 

-  flull  always  be  fukjeA  and  liable  to  -the  repayment  of 
tbe  faidcapital  fiim  of  joooi*  fovadvanced  aAd.ieatby 

*  *  the  faid  J.  B;  al  aforefaid.  Ani>  tb%  Aid  C.  />.  Oiatt 
have  no  power  ov^r  the  fame,  *untH  jbe  faidfuni  and 

'  the  intereft  thereof,  (ball  be  fully  paid  and  iatisfied 
withqut  the  confent  of  the  faid  J.  B.  bis  executors  or 

3  admir 
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idmtniftrators.  J^stk  thr  fiitti  of  7000/.  being  the  re- 
maining moiety,  or  half  part  of  the  faid  joint  ftock^ 
is  and  is  agreed  t^he  hroi^tmand  advanced  by  the 
faid  £.  F.  as  and  fb^  his  part  and  fliai^  of  the  faid 
joint  ftock.  \Ani>  ft  Is  hereby  Aicfber  itutually  cove- 
nanted, agreed  4tid  declared  by  and  .between  tke  faid 
C.  D.  and  E:  /?.  »od  the  fwii'A.  B.  for,  and  on  the 
%ehatf  of  the  filid'C  £>.  his  fe!H  That  the  faid  trade 
'ini  copartnerfllf^'flialt  be  carritd  on  by  the  oaiM, 
and  under  the  firm  e^f  C.  !>•  aiid.£.  F.  and  fliaU.be  (0  P^rtneriklp 
cafried  on  and  rifeanaged  by  theisyin  the  Jiouie  whi^ri^ii  ^^'^' 
the  faid  A.  S.poWli^e^  fitc^aleiiii  i^— ^^-Are^ijafeifi^- 
lkld  ;  and  tb«  ir4ttha  and  UKartkouica,  thereto  beioiigii^> 
and  which  (h^y  havcciake«  of  him,  at  abe  yearly  .seo^f  Stock 

1.    Ann  the  faid  A  B.  doth  by  thcfe  pitieat^)  ^^  '^^  "^ 

agree  and  dedare^fbaf'thiefiyjoittt^iradbihaUnotvdiir-  34i.|>eran- 
Ing  the  coiftinuaMit  of  this  coparhierfliip,  be  charged  numforrait 
with,  or  pay  more  for  renttor  the  fad  houib,  than  -r^-/.  tc!'zndfor 
a  year,  being  th^fame  rent  whicbhe  ahe.iaid  jf.  B.  now  carrying  on 
pays  for  the  fame.    And  it  is  alfongreed,  that  the  root  i>u'in«^- 
'  of  the  flitd  houfe,  and  all  taxes  and  other  rates»  ^nd  charges  of 
the  charges  of  hottfekeeping,iervants  and  journeymen's  houfekeep. 
wages,  and  other:Charges,  expences  and  all  outgoings  ^^^'^^'^ 
relating  to  the  (aid  joint  trade  and  copartoeribip*  of&dE% 
An  I)  all  tolled  that  ihal},   or  may  happen  to  the 
fiiid  C.  />•  ^nd  E%  F,  for  or  byreafon  or  means  of  the 
]'Hii  joint  trade  alad  dealing  IhaUfberborne,  paid  and 
^^ibftained  by  the -faid  joint  ftoek^cand  the  faid  C*I>. 
'HM  B.  F.  (VI  proportion  to  their .  refpedtve  fllares 
therein  ;  favc  and  eitcept  that  m  cafe  either  pf  iliefn,  ^^^^ 
^  ththfd  C.  D,  jitid  E^F.  {hall  truft,  or  give  .cri^dit  to  d^dU  a^^ 
'any  perfon  or  ))erfQ«M,  whom.ahe'  othjsr  of  th^qpiy  s^^o*'^? 
;  kfr  the  Aid  jf.  B.  fcaJl  diflike,  and.fl^U  before  b?|ve  ^hccThcr/ 
^'  forewarned  the  faid  partners,  or.  either  k>f  them  ;DOt  to 
"^^trtift;  that  thicnandin  fuchcafe,  fhe'parc;^  fo  truft^i^g, 
^  ihall  make  good  to  the  faid  joint  ftock^  the  fvH  Ya)ue 
of  the  momes,rgood  or  tStm%  whi^b.b^iball  (9  tf^ft, 
'   or  give  credit  for,  within  6  calef»darr:n)1^ntfas.t])fen  iiext 
:   foiiowing.      Akd  it  it  farther  agreeiH^.lbat  neithft  of 
'    '  H  b3  !    ,  ^em. 


^'   rit 
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Neither  to  them,  At  fakl  C,  Z).  an(}  £.  F>  fliall  or  wUIcompouod 
compound     ^oy  debt  or  debts  fo  to,  be  due  to  the  fald  ^rtueiibip  . 

°^'  eftate,  without  the  coofeat  of  the  faid  J.  B.  or  rel^a^ 
orrcieafc.     or  difcharge  any  pcrfon  or  persons  from  the  debts  ow*. 
ing  by  (hem,  to  the  Gkid  copartncrihip,  without  receiv- 
ing the  full  of  fuoh  debts ;  uqlefs  with  th&  confeot  slj^ 
approbation  of  the  other  of  thcm^  the  faid  C»  D,  zui 
Nofeparate  £•  F.  aad  of  the  faid  jf,  B,     And  alfo^  that  neither  of 
dealings,      jh^^  the  faid  C.  jD.  and  E.  F.  or  the /aid  J.  B.  (ball 
or  willy  during  the  .cpntaDUance  of  thiscoparincrfliip, 
u(e  or  exercife  the  trade  or  buflnefs  of  a  bfandy  mec* 
chant,  or  (ball  any  ways  <]eal  in  brandy  or  r*mt  or  iOth^ 
liquors  feparatelys  for  his  pwn  proper  accounr»  or.  in. 
partneribip,  with  or  for  the  ufe  or  benefit  of  any  other 
perfon  or  perfons,  but  only  for  tbe  joint  iutercft  and 
tiers tobe^di-  advanUgc  of  both  of  thcoi,  the  faid  C.  Z?.  and  £.  F. 
ijg^nu         in  the  proportions  aforefaid.     And  further,  that  they 
the  (aid.  C«  D.  and  E*  F.  (hall,  during  the  cootlnuanos 
The  firft  to   of  this  copartner£hip,  employ  tbcii*  whole  tim^.in  the 
fiobeyond     bufineGs  thereof^  and  in  the  managCLonent  theroof  ^  that 
reqi!!irit"at    It  (ball  and  may  be  lawful  for  the  (aid  J,  B.  for  the 
the  partner-  ufe  of  his  faid  fon  C.  D.  to  take  out  of  the  €a(h  of  the 

wncc*        ^^^^  3^'*^^  (tock,  the  fumof  — /.  a  month,  monthly, 

and  the  faid  £•  F*  the  like  fum  of  ■  ■      /,  a  nM>nthf 

Father  of      montUv,  during  the  continuaiicc^  of  this  copartner* 

firft  part-      (blp,  towards  their  own  private  ajid  particular,  ex- 

"oi  ^"e'i^n  P^"^*^  *  ^^^  ^^^^  *®  ^^  charged  to  their  feveral  ac- 
numtb[h?ft  counts,  and  that  neither  of  them,  the  faid  C»  D.  or 
fon*5ure,fe.  the  faid  A.  D.  for  him,  or  the  faid  E.  F»  (hall  take  out 

thelikT"  ^^  '^^  ^^^^  V''^^^  ^^^^^  ^^  ^'^^  ^*^  thcreirf,  any  other 
or  further  fum  or  fuzns  of  money,  for  bis  own  (epar . 
Neither  to    rate  ufe,  without  the  confent  of  the  faid  C.  D.  and. 
""^Tr?"  ^-  ^^-  *"^  ^^^  fa^^  •^'  ^'     And  alfo,  that  neither  of 

out  pf  trade,   ^^^^^    ^^^   ^^^    ^^^    ^^^   ^^    ^^    ^^  ^^^  ^^.^  ^^  ^ 

or  become     (hail,  during  the  continuance  of  this  copartnerihip, 

bondiccuri-  jjcconie  bond,  bail,  orotherwife  epgaged  with*  or  for 

any  perfon  or  peifons  whomfoever>  for.  oioxe  than  the 

amount  gf  looA  in  the  whole,  atariy  one  timr,  or. do 

or  fuher  to  be  done,  any  a^j  matter  or  t^ing  b)r  meanj;, , 

whereof 
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whereof  the  monies,  goods^  wares  or^'cffefls  of,  or  • 
belonging  to  the  faid  joint  flock,  fliall,  of  may  be 
fei^ed,  attached  or  taken  in^eTteeution,  for  the  fepa- 
rate  debt  of  cither  of  them,  the  ftid  G.-Dw  and  E.  F. 
and  th^  faid  J.  B.  but  that  each  of  them,  (hall  and 
will  fave  harmlefs  and  keep  indemmiied  the  other  of 
them,  and  the  (kid  joint  flock,  and  the  profits  thereof, 
from  hfs  own  feparate  debts,  and  from  all  l^fles  and 
damages  that  may  happen  about  the  fame.     And  that  ^^  takeap- 
neither  of  them  the  fatd  C:  D.  a^d  i?.  F.  flmli  take  f^^''^'' 
any  apprentice  or  apprentices,  or  other  covenant  fer^ 
vant  or  fervants,to  be  employed  in  the  faid  joint  trade^ 
without  the  confent  in  writtng  of  tlie  other  of  them, 
and  the  faid  A.  B.  firft  had  and  obtained  for  that  pur-*  . 
pofe*     Ani>  in  cafe  they  (hall  jointly  agree,  and  ftall.  Money  «- 
purfuant  to  fuch  joint  agreement,  take  any  apprentice  apwcnt-^cf 
or  apprentices,  or  other  covenant  iervant  or  fervants  ;  «cc.  to  ^  ' 
that  then  all  monies,  which  fliall  be  given  with  fuch  bought  to 
apprentice  or  apprentices,  or  other  covenant  fervant  or  io'^J^^" 
fervaht^,  fliall  be  brought  in,  and  added  to  the  faid 
joint  flock,  for  the  mutual  and  equal  benefit  of  both  of  ^^ 

them,  the  Aid  C  />•  and  E.  F,    And  that  all  charges  kwpfngap- 
and  expences  attending' the  keeping  fuch  apprentices,  prentices, 
or  other  covenant  fervants,  fliall  be  equally  borne  by  f'f^-^^^^ 
both  of  them,  the  faid  C.  D.  and  E.  P.   *  And  it  is  ^^'^ ' 
hereby  further  agreed  and  declared,  by  and  between  all  Father  of 
the  faid  parlies  to  thefe  prefems,  that  he  the  faid  A.  B.  fjhi?J![T" 
iball,  during  the  continuance  of  tbi$  copartnerfliip  be  lodging  in 
accommodated  with  a  futtable  lodging  in  the  faid  houfe  the  houfe 
where  the  fa^d  joint  trade  is  intended  and  agreed  tabc  ymfcifand 
carried  on  as  aforefaid,  for  himfelf  and  a  man  fervant,  man. 
without  paying  or  allotiving  any  money,  or  other  con- 
fideration  for  the  fame  ;  in  confideration  that  he  has 
lately  laid  out  a  confiderabje  fum  of  money  in  repairing 
the  fame,  and  of  his  agreeing  to  permit  diem  to  carry, 
on  the  fdid  joint  trade  therein,  during  the  continuance 
of  this  copartnerfliip,  at  the  fame  rent  as  he  the  faid  .i.percentii 
A.  B.  now  pays  for  the  (ame.      Aifb  alfo-,  that  if  any  to  be  allow* 
or  cither  of  the  faid  parties  fliall  bring  in,  and* advance  ***  forcxt« 

tX  u    M  unoney  ad- 

"  "  4  any  v.nccd. 
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«Pf  ^9fB  or  fami  «f  fitoaey,  with'  ^jc^nffiiit^  tke 

oiker  |Mrty«  for  Ibc  iMrea^  and  bMer  carryiag  on  of 

the  raid  joittC  tride;  thtc-  the  fante^ilwll  ^hny^  W 

coofidered  as  t  d«ha  or  ddba  4iio  and  owing  from 

1^  faid  copartiieraMfs  a^d  fkM  be  f ep^d  iuch- jmtj 

fa  odyanciBg  the  ranie  widi  imefcft,  aftorche  rate.c^ 

•  </•  fpr  every  looA  l»ff  a-  year^  owtof  the  laid  |otnt 

ftbck,  and  the  produce  tber^f»  and  before  anj  divifisro 

Seciftitiet  to  fyifi^  bf  made  dfrareof  as  before  menltoaed.     Ai«»  itns 

fec^'^Art-  ^'•'***y  farther  agitcd>  that  ift  cafip  there  fliaU,  dwiog 

aefsnune. .  tb#  coAtiauKQQe  bf  this  copannerfliipi  be  any  oecafion 

for  aeeepttiigor  takiof  aoy  bonds^  mortgag^  or  other 

fectirities  for  the  ptayo^entof  any  debt,  or  him  of  mo* 

ney  to  he  duo  or  oviog  to  the  faid  oopartnerfliip,  the 

famtlhall  be  taken  ja  the  name  of  the  faid  jE«  F.  alime. 

But  is  is  hereby  declared^  that  the  fame  fliaU  be  in 

la  trail.       i^^  ^'  ^^  ^^  eopartfiers,  aod  (hall  b^  entered  iDto 

the  partoerihip  books  accordingly^  as  part  of  the  fidd 

Covenant,    t^^^  ftock.     A  ND  il  i«  hereby  agreed  and  declared^  by 

that  t^e  fa-    and  hetwcf o  the  parf ies  Qo  thefe  preients^  and  the  fiiid 

thcrfliouid  -^^  i?,  doth  hereby  fer  himfclf,  his  heirs,  cs^ccutors  and 

aa,  aai^ininratorS)  covenant. and  agree  to  and  with. the 

faid  £.  F*  his  exeeutars  and  adminiftrator^,  that  he 

the  faid  if.  B,  during  fht. continuance  of  chis.copart- 

^j^rihipi  iball  and  wUl  a£t|  and  employ-  himfek  in 

and  about  the  fame^  and  do  every  thhig  according  to 

the  bed  of  htf(  flcill  and  power^  to  promote  the.  Md 

.  b^rinrls,  fo  to  be  carried  on  by  virtue  of  thefe  prefrnts, 

asihall  be  convenient  to  the  faid  jf.  B*    Ano  for  that 

purpofei  that  ^  the  faid  ^.  £•  fliaU  bairo  reconrie  to 

all  books  of  account^  letters  and  papers,  relating  to 

the  (aid  joint  (rade,  And  to  infped,  infertth^eio,  and 

taice  copies  therisof*  at  hit  free  will  and  pieafxire,  and 

^hat  he  (hall  be  coofultod  by  (hem  the  (aad  G.  Z>.Bn4 

£•  F*  touching,  concerning  or  relating  to  the  f;|id 

trade  and  bufinefs^  in  as  full  and  ample  manner,  ^s  if 

and  draw      ^^  ^'"^  ^^  a£Kial  partner  therein  with  them.     AtiD 

upon  the       (hdU  have  liberty  lO  draw  upon  the  banker  in  the 

kjt>k«rior     yg^j^j^  ^1  j^5  fjjj  (0,1,  jp^  ^„„  f^^  ^f  nioncv,  that  flwil 

his  Ion,  •  ....  '.   .        t    ^    .  •  '      .  • 

•  be 


APPfiKDIX,  ttl« 

he  neeeflbry  for^  carrying  M  tHt  fiii^itnide,  «fid  to  do 
Jill  Dther  ads  tofR!iittf»g  tbe  ikid  trade  and"  copsmti^- 
fliip^  8^  if  be«raa  an  «ftual|la(tiief*  therein  av  afbre- 
laid.  A  NO  flnBi  ba#e  mdrectfivib'Mr  4iif  ^tteiltiohliid  f^^^ 
adirioe^  itfrnnfi-abcut  ^(iM  buSikAli)id'piHr»i«r{bi|^^  confidex*. 
afi^rsoatofbUfaMfonVfkir^^orthe  ftfd  joimAoek,  ^'»>- 
aufi  the  pRH^fs  thereof,  the  fiMn  of  loaA  yearfyw    It 
.  being  the  ciMidltfon  anYimvatiln^of  OmAM  J^  B*% 
eafecMOg  intoi  tho  eo^MMts  aM  tffifeebieiitt^  ft«riin    ' 
cortaifl^  ;  and  of  the  fetd'f',."^,  tnttring  hito  thi$  ^  . . 
'.copartnerihip  with  the  faid  C.  ZX  in  maniter-  heMn  -^  :~ 
:Aiendo8ef|.     And  it  is  hereby  Alrlber  cot^nan^,  Booksofte. 
agrwd  .«nd  dedaiwl,  by  /aiidkefween  the  faid  ©;  M>.  '^^^ 
^  and  £i  F.  and  the  r«d  A.  S.fw^  and  on  the  brfitff  of  Lc      ^ 
liie  faid  C.  i>:  his  ion,  fhat  -fhiey  the  6ld  a  'IX  Md 
JE9"/l..iIiaH^  at  their  jidint  and  equal  charge,  provide 
ixonrtime  to'tlme^  dofingtheiroatinuahce  of  this  eh- 
.':)fnrtnerlhip,  prtiper  books  of  account,  and  they  or 
vloine.  perfon  or  perfons  by  their  appointment,  and 
;  -with  tbecQAicnt  of  the  faid  A.  B.f!tM  enter  tKerehi» 
:  juft  flind 'true  accounts  of  atl  their  buyings,  fcHiifgs, 
ireoeipts,£*payments  and  dealings  eonceriiing  their  faid 
joiAt  trade,  immediately  after  the  fame  (hall  ba|^|^n, 
and  fliaU.be' juft,  honeft  and  faithful  to  each  other,  in 

•  every  refpeA  cjoncerning  the  faid  cOpSrtnerfliip.    And  Eachtohsre 
-  that  eack  of  them  the  faid  C.  D.  and  B.  F.  and  the  J^^^ 

Aid  A,  B.  his  executors  and  admtniftratOrs,  f6r  and^n 

behalf  of  his  faid  fbn  6.  /).  flsslt  h^ire  free  liberty  of 

acceft  toAe  Hiid  books,  froih  time  to  tilwie,  aildto 

'inlpe^,   oBcamine  and   copy  the '  fame,    or  ai^y-  ^ 

'^t)». accounts,  or  eiftriirs   therein,   to   be  conta/nfed 

I  0r,made  at^ their  own  free  wiM  and  pleafure,  diiVlhg 

:  the  contitaancc '  of  this^  copartnerflffp^  and  tbr'^uch 

•  time  afterwards,  as  ihal)  be  agreed  on  by  fhd'And  Accounts 

\  parties  pnrfuanc  to  thefe  prefents.     And  FtJitTH^,  when  to  be 
that  th«y:the*  faid  C.  D.  and  E.  F.  together '^^h  m^Jeupand 
'  the  faid-  jI   ^.^fhall   and   will  ^i  Mlchaetmm  nejit, 
Jifar  n^ichin  a  fo^tnighc  afterwards,  *iml  Xrom  thence- 
(drd)  rwice  in  every   year  during  the  continfdante 

of 
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^f  this  copartnerAip>  Vfz>  on  Lady  day.  and  Afuhaelmai^ 
dafy  or  ivithin  one  month  after  each  Aich  time,  )o\n 
together  and  make  iip^  (late  and  adjufl-,  i  true  and  farr 
acdoynt  of  adjuftment  and  valuatron,  Mi  writing,  of 
all  the  monies,  goods,  wares^  merchandize  and  efTeds 
belonging  to  the  faid  joint  ftock,  and  of  the  debts  ow« 
ing  from  or  to  them  the  faid  C  Z>.  and  E.  F.  in  re- 
fpeA  to  the  faid  joint  trade,  and  all  other  their  joint 
«lea1ings  and  tranft£tions,  to  the  intent  it  may  appear 
how;  much  the  net  produce  of  the  faid  partnerfhip  ftocic 
and  eftate,  andhoiv  much  the  part  of  each  of  them  the 
faii  C  D»  and  £•  F.  may  amount  to,  and  what  gains 
and  profits  {hall  have  been  made  by  the  faid  joint  trade 
andcopartneribip;  and  that  upon  the  ftating  of  every 
fuch  account,  fuchof  the  debts  then  due  to  the  faid  co- 
partnerfhip  as  fliall  be  efteemed  bad  or  dubious,  ihall 
be  feparated  from  the  others,  and  entered  by  them- 
(elves,  and  {hall  be  eftimated  and  valued  in  fach  ac* 
count,  and  entered  in  the  fame  accounts  fo  to  be 
ilated  at  fuch  valuation  5  and  when  each  of  fuch  ac- 
counts ihail  be  perfeded,  the  fame  ihall  be  traafcribed 
in  two  books,  and  fubfcribed  by  both  of  them  the  faid 
a  i).  and  E.  F.  and  alfoby  the  faid  jt,  B.  (if  living) 
for  and  on  behalf  of  the  fatd  d  D.  his  fon ;  and  that 

EacHtoha^c  ^ach  of  them  the  faid  C.  D.  and  £.  /V  or  the  faid  A. 

t  copy,  &c.   ^  f^^  ^y^^  f^j J  ^  jy   Q^^jj  ^^^^  ^jj^  keeping  of  one  of 

Accounts      ^^^  ^*'**  books :  And  the  faid  accounts,  Uy  from  time 

not  after-     to  time  fettled,  (ball  not  be  opened  or  unravelled  un- 

wards  to  be    j^fs  there  fhall  be  any  error  therein,  fuch  error  aoiount- 

icfe°  &c!"'    *"6  ^^  *®  '•  ^^^  upwards,  and  then  only  for  fuch  error, 

and  fo  as  the  fame  be  difcovercd  in  the  life- time  of 

both  of  them  the  faid  €.  Z>»  and  £.  F.  and  not  other* 

wife ;  and  that  upon  every  making  up,  ftating  and 

adjufting  fuch  half-yearly  accounts,  of  and  concernrng 

fuch  joint  trade  and  dealing  asaforefald,  all  the  clear 

?^°rf!j'°^*  gains,  profits  and  produce  of  the  faid  joint  (lock,  trade 

'' •        and  copartnerihip  (hall  be  parted,  (li  a  red  and  divided 

.  by  and  between  the  faid  C  D,  and  E.  F.   (that  is  to 

fay)  one  moiety  or  half  part,  the  whole  in  two  equal 

partsr 
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parts  to  be  divided  of  the  faid^  gains,  pfofils  and  pro* 
duce,  fhall  be  paid  and  deliyei[ed  to  the  faid  C  D.  bis 
executors  or  adminiitratorSy  in  truft  for,  and  for  the 
uk  of  the  faid  CD.  and  the  other  m/c^letj  or  half  part 
of  the  faid  gains,  profits  .and  producci  (hall  be  paid  and 
delivered  to  the  faid  £.  F.  his  e^xecutors  or  admioi- 
flrators.     But  it  is  hereby  agreed  and  declared  by  the  latereftmo- 
laid  C  D,  that  at  every  fuch  divifion  of  the  net  gains,  "^7  ^  *>« 
profits  and  produce  of  the  faid  joint  fiock  to  the  faid  ^^***" 
j/.  B.  bis  eXffcutors  and  adminiilrators  (hall  and  may« 
out  of  the  faid  C,  Z).'s  (hare  of  the  faid  net  gains^ 
profits  and  produce  of  the  faid  joint  flock,  retain  ani 
pay  him  and  thcmfelves  intereil  after  the  rate  of  5  /• 
per  cgnt,  p^  annum  for  the  laid  ^000 /•  fo  advaiiced- 
and  brought  in  by  hioa  the  faid  A.  B.  as  and  for  his    . 
faid  fon's  flxare  in  the  faid  capital  joint  flock  as  afore* 
faid,  ^nd  all  other  Aim  and  turos  of  money  hereby 
agreed  to  be  paid  or  allowed  to  the  faid  J.  B,  and  which 
the  faid  C.  D.  fliall  be  any  ways  indebted  to  the  faid 
J,  B»   And  furither,  th^t  at  the  jexpiration  of  this  co-  ^^^^^-^  ^^^ 
partnerfliip,  they  the  faid  C.  D.  and  £.  F>  fhall  join  tiemcnt  an^ 
in  account  together,  make  up,  flate»  fettle  and  adjuft  dm'fion  at 
a  true  and  fair   account  in  writing  of  all  monies,  thcpsutacr- 
goods,  wares,  merchandize  andefleiSs  belonging  to  ihip. 
the  faid  joint  flock,  and  of  all  debts  due  and  owing  to 
and  from  the  faid  Q  D.  and  E,  F.  in  rcfped  of  their 
joint  trade,  and  after  payment  of  all  fums  of  money 
advanced  and  lent  by  any  or  either  of  the  faid  parties 
to  the  faid  cop?rtner{bipj  and  with  intereft  for  the  faode 
as  aforefaid;  ^qd  payment  and   fatisfadion  0iaU  be 
made  of  all  fuch  debts  as  fltall  be  due  from  cfaem  in 
refpe£l  to  the  faid  trade  or  good  order  taken  for  that 
purpofe,  all  the  monies^  goods,  wares>  debts  and  ef*    . 
feds. then  being  part  of  or  belong'uig  to  the  faid  joint    . 
flock  and  partnerfliip,  fliall  be  parted  and  divided  into 
two  equal  parts  or  (hares,  one  of  which  faid  two  part,s 
ihali  be  the  property  of  the  faid  C  D*  his  execytors  or 
adminiftratorst  but  fubje<fl  to  the  payment  of  what 
(ball  be  due  to  the  f^id  J.  B*  as  aforefaidj  an4  the 
...  other 
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other  of  the  faid  two  parts  ihail  be  the  prbperty  of  the 

fkid  £,  F,  bis  eicecQtors  or  adciuaiftratos's^  and  the 

ftmeiball  be  divided  by  lots,  in  cafe  of  dlfagreement 

betweeet  them.  ANDcach  of  thffm  th.e  faid-6\  Z>.  aoii 

£.  F,  bis  executors  or  JidmimftratorF,  fhall  not  only 

Each  10  af.  ]  affigii  Slid  rekafe  to  the  other  of  thenr  the  part  or  parts 

^h^he   ^^* fluiH  beloDg-Dr  be  aNotted  to  bioi,  but  (ball  do  s^ll 

aOiwaAcc/^  aAs  aod  thnigs  to-ai&ft  sod  enable  him  to.  recover  the 

fiittie*    AvD  it  is  further  agreed,  that  i^dither  of  them 

the  laid  CD.  aod  E.  F*  (hall  die  before  the  expiratioa 

No  benefit    ^ikit  ffttd  teriki  of -fijB  years,  no  benelii;  of  iurvivorfhip 

&frunrivor.  f^^Xl  be  htd  or  taken  thereby,  other  than  4^  hereafter 

in'cnfe  of    ^xpreflbd.   And  it  is.hereby  further  concluded,  cove- 

the  death  •£  ffanted,  iBgraed  and  declared  by  and  between  the  fald 

b^fore'2:^'   C.  />.  and  E*  F.  and  <he  fatd  J.  B.  for  and  on  the 

counubie,   behalf  of  the  faid  C  D*  his  fpn,  that  in  cafe  the  (aid 

focoad  part-  C.  D.  (faall  happen  to  die  before  the" day  of  — • 

"oad^'^i*  now  next  enfuing,  and  the  faid  E.F.  (hall  him  fuc- 
futetics  for  ▼!▼€,  then  and  in  fuch  cafe  he  the  faid  E*  /V  his  execu- 
payment  of  cors  Or  adminiftratoTSi  ihail  have,  -take  apd  enjoy  to 

^^ry^iz,  ^^^^^  ^^"  "**  ^'^  *^  '^**y  ^^^y^  goods,  wares,  debts 
and  other  things  then  belonging,  due  or  owing  to  the 
fatd  joint  ftock  andeftate,  and  the  gain,  profits  and^n*- 
cteafe  of  the  fame,  and  in  liea  and  fatisfa^on  of  tho 
faid  C.  S/s  (hare  and  proportion  therein,  (bell  execute 
and'detiver  unto  the  faid  A.  B.  his  executors  or  ad^ 
mintftrators,  within  30  days  after  the  death  of  the  faid 
C  P.  a^ond  or  obligation  in  a  fufficient  penalty ;  add 

'  the  faid  £.  R  alfofball  and  will  within.  6q..  days  next 
after  the  deatd  of  tb(  faid  C  Dt  procvire  one  or  mcU'e 
Aiffioient  ablepefsjbaTor  perfons^  ^o  be  approved  pf  by 
the  faid  A^  B%  his  eiCociitors  or  adniii^ibators,  as.fecfi- 
riries  for  the  ikiA  :&•  :f » and  fu<^h  perfonor  perfbnslfo 

'  to  he  procured  ihaU-al^jex^^ute  and4^1iver  unto  the 
Aiid\^.  B*  his  executors  or  adminiftrs^ors^  within  we 
find  6c  days  aftet  the  de^tfa  of  the  faid  C*  !>%  ih^  Uke 
bond  ur  obligation  in  the-  fanne  peaatty,  .coiiditianed 

.  far'the- paymeatu ntp  tbe  faid  ^.  d?.ihi^  executors  or 

•  adminiftrators,  of  the  fum  or  value. that. (hdllhs^ve 

,    .    ... >b^n 
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hten  brought  inrco  thefaid  joint  ftock  by  thefaid  J.  A 
for  his  faid  Ton,  and  in  difcharg&of  all  demands  due  to 
the  faid  jj:  B*  on  aecount  of  the  faid  partnerflifp  (the 
fums  that  fhall  have  been  taken  out  and  received  hy 
the  faid  jf.  B.  for  the  ufe  of  hto  faid  ion  as  afotefiMd^     - 
being  thereout  iirft  dedudled)  a;l  three  equal  fM^nncaliiy  payable  bf 
7 that  is  to  fay)  one  third  pirt  thereof  within  four  c;^  iaft^^m^tt 
lendar  months,  one  other  third  part  thereof  within 
eight  calendar  tnonths,  and  the  remaining,  third  part 
thereof  withfn  twelve  calendar  nsombs^  to  be  cdsn- 
pu ted  re(bedively  from  the  dajr-'^  the  deadt  oftihe 
faid  C.  fy.   together  with  intereft  for  the  fame^  %§tfir  withintc- 
the  riite  of  j  /•  a-year  for  ever^y  ioo/»  and  fq  in  pco**-  t^uu 
portion  for  any  lefler  fum,  from  the  >  >i'  day  of  •— *^ 
now  next  enfbing,  being  (hciime  oftbe.cosimenof* 
ment  of  this  co^partnerOiip.     But  if  the  faid  C.  A  la  cafe  of 
ihall  happen  to  die  after  the  making  and  finiibiog  ^^.  *^^ 
fuch  firft  half  yearly  account  as  afore^kid,  end  before  to^be^veo 
the  exjpiration  or  other  fooner  dtttrmination  of « ibis  for  the 
co-partncrlhfp,  and  the  faid  B.  F.  fliall  him  furvivc,  l^^^^^ 
that  then  the  faid  E.  A  his  executors  or  adminiftra-  fhveof  * 
torsihall  hare,  take,  and  enjoy  to  his  and  their  own  property. 
ufe  alt  the  ready  ntoney,  goods,   wares,    debts  and 
other  things  then  belonging,  doe,  or  owing  to  4he 
fiiid  co-partner(hij>,  ftock  9^4  eftate^  and  tbe  gaios» 
l^roiics   and  increafe  of  the  fame,  and  in -lieu  and 
fatisfafiion  of  ^nd  for  the  faid  C  £>.'s  ihare  and  pro- 
portion thereof  the  faid  £.  F*  (hftU  within  thistydays 
from  the  death  of  the  faid  Cx  D:  execsute  and  dcliarec 
to  the  fait)  J,  B.  his  executort  or  admtniAratOrs  a 
bond  or  obKgatioti  in  a  (officbnt  penaltyy.andaKb 
fhaH  and  will  within  fixty  liays  next  «ftcrtbe  deeeafe 
offaim  the  faid  C.  2X  procure  one  or  tBore.fuiBcsent 
or  able  perfon  or  perfons  as  Utmiiy  for  him  the  faid 
£.  F.  to  be  approved  of  by  the  faid  j/^  B*  his  exeeu* 
tbff  or  admihtftfators,  and  fireh  perfon  or  peilfons  fo 
to  b6  procured,  (hall  atfo  execute  aifd  deliver  unto  the 
iatd  if.  B.  Ms  executors  or  adminiftrators  within  the 
faid  fixty  days  next  after  the  death  of  the  faid  C  />• 
the  like  bond  or  obligation  in  the  fame  penalty  con- 
ditioned 
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ditloned  for  the  payment  unto  the  faid  A^  B,  his  cxe* 
cutors  or  adminiftrators,  fuch  fuin  of  money  as  the 
part,  (hare,  and  intcreft  of  the  faid  C.  />.  appeared 
to  amount  unto  upon  the  foot  of  fuch  laft  dated  ac- 
count or  eftlmate  to  fecure  to  the  faid  A  B.  his 
executors  and  adminiilrators  what  fhall  be  due  aod 
owing  to  him  or  them,  for,  or  on  account  of  the 
money  fo  lent  and  advanced  by  him  as  aforefaid,  and 
all  other  monies  due  and  owing  to  him  by  virtue  of 
thefe  prcfents  J  and' the  refidue  thereof  (if  any)  in  trull 
for  the  executors  and  adminiftrators  of  the  faid  Cm  D* 
(the  fums  which  (hall  have  been  taken  out  or  r-eccived 
by  the  faid  J.  B.  for  the  ufe  of  the  faid  C*  Z>.  (incc  the 
making  up  and  dating  fuch  laft  account^  being  firft 
thereout  deduded)  at.the  times^and  in  the  proporcioAS 
aforefaid,  together  with  intcreft  for  the  fame,at  the  rate 
aforefaid,  from  the  dating  fuch  laft  account  as  afoce^ 
faid  ;  and  in  either  of  the  faid  cafes,  upon  tHe  giving 
The  repre-   and  executing  fuch  fevera]  bonds  by  the  faid  E^  F*  and 
^h"  *  #"**^  his  fecuritics  as  aforefaid,  the  executors  or  adminiftra- 
partflcrin     tors  of  the  faid  C  Z).  (hall  execute  and  deliver  to  the 
luch  cafe  to  faid  E.  F.  a  relcafe  of  his  the  faid  C  Z)/s  (hare  and 
rcicAfc.        intercft  of  and  in  the  monies,  goods,  wares,  debts  and 
2d  partner    effefis  of  the  faid  joint  trade  and  ftock.    And  the  faid 
togWefccu-  jg.  p^  (hall  execute  and  deliver  to  t^e  executors  or  ad- 
pa^mfntrf  miniftrators  of  the  faid  C.  D.  a  bond  or  obligation  in 
debt  y         a  fufficient  penalty,  with  one  or  more  fufficient  perfon 
or  perfons  as  fureties,  conditioned  for  the  paying  and 
--^     fatisfying  all  fuch  debts  as  were  due  and  owing  by  or 
from  the  faid  copartners^  in  refpe<5t  of  the  faid  joint 
trade,  at  the  death  of  the  faid  C.  D,  within  12  months 
J     .  ^     next  after  the  death  of  the  faid  C.  />.  and  for  indemoi- 
demnify,      fying  and  faving  harpilefs  the  executors  or  adminiftra- 
tors  of  the  faid  C.  D.  from  the  fame,  and  from  all  cofts, 
charges,  damages  and  expences  that  ma]^  happen  on 
For  want  of  account  thereof.    But  if  the  faid  E.  F»  (hall  be  unable, 
feAcr^to   '  o^  negle£l  to  procure  fome  fufficient  perfon  or  peribas 
pofTrfs  him-  to  bccome  bound  with  him  in  fuch  bonds  as  aforefaid, 

fclfof  part,  jjjgjj    J^   Q^^ll    anJ  j^    J^^jyj    j^  3^J    f^^  ^J,^  f^^^ 

nennip  pro-  ^  J   n 

perty,  and  ^*  *^» 

feU,  teo. 
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A*  B.  his  ^xectitorsor  adminiftrators,  for  the  ufc  and! 
benefit  of  him&If,  and  the  executors  and  adminifira- 
tors  of  the  faid  C.  D.  is  herein  before  is  mentiooed, 
to   tvke   peiiein^n   of  and  receive    all    the   moaies, 
goods »   vrareS)  debts  and  efiedls  of  and  belonging  to 
the  faid  joint  trade,  ftock  and  copartnerfhip,  and  to 
iell  and  difpofe  of  .the  fame,  and  by  .and  .out  of  tb^ 
monies  arifing  thereby,   in  the  ilfft.plkce  to  pay  and 
fatisfy  all  the  debts  due.  and  owing  from.the  parties  in 
copartoerfliip)  and  in  the  next  place,  to  fatisfy  hiai« 
fetf  or  thenpifelv<is,  the  money  for  which  fuch  bonds 
svere  to  have  been  given  ^s  aforefatdv  -returning  .  the 
overplus  to  the  faid  £•  F.  hi»  executors  or  admioiftra- 
tors,  and  in  .i\ich  cafe  the  faid  E.  F*  fliall  affign  unto  ^^  pawner 
the  faid  A.  B.  his  ocecutors  or  ad  mini  fixators  in  truft  toafli^«ftc 
and  for  the  purpofe  aforefaid,  all  the  monies,  goods, 
wares,  debts  and  eSedls  of  the  faid  joint  fidck  and 
trade,  and  (hall  not  poflefs  himfelf.  of  or  receive  the 
fame  or  any  part  thereof ;  but  (hall  authorize  atid  im-> 
p'o^er  the  faid  A.  £.  his  executors  or  adminiftrators  to  . 
receive  and  difpofe  of  the  fame  for  the  purpofes  afore- 
faid.    And  It  is  hereby  further  covenanted,  agreed  in  caie  of 
and  declared  by  and  between  the  faid  parties,  and  par-  <i«ath  of  %d 
ticdarly  the  faid^.  B.  doth  hereby  for  himfelf,  his  ?;S"ro/!ft 
heirs,  executors  and  adminiftrators,  covenant,  promife  to  take  the 
add  agree  to  and  with  the  faid  £.  F.  his  executors  aftd  ^i^"^^ 
adminifirators,  as  followeth,   (that  is  to  fay)  That  in  givcf^ri- 
•cafc  the  faid  E.  F.  (hould  happen  to  die  before  the  —  ty  for  pay- 
day of  —  now  n6xt  enfuing,  and  the  faid  C.  D.  "^"'^^^^ 
ihall.bim  furvive,  then  and  in  fuch  cafe  he  the  faid  jt.  "^^' 
'  B.  his  executors  or  ada^iniftrators^  (hall  have  and  take 
all  the  ready  monqy,  goods,  wares,  debts  zn^  other 
thi.rtgsf  then  belonging,  due  or.  owing  to  the  faid  joint 
ftock  and  eftate,  and  the  gains,  profits  and  increafe  of 
the  f^me,  and  in  lieu  and  fatlsla^liion  of  the  faid  £• 
F/s  (hare  and  proportion  therein,  he  the  faid  A,  5.  if 
he  (ball  be  then  living;  but  if  be  (hall  be  dead,  then 
Tome  one  or  more  other  fufEci^nt  and  able  perfon  or 
^  pcrfons  as  the  faid  C*  D,  (ball  procure,  and  fudh  as  (he 

executors 
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prof ^  of»  fli«U  te  «Mi  oc^lteMMiIf  4^1  W4  a%  fe^umy 
ior  tbf  did  CL  jD«  « «Meii|»  «od  4eli»t»  «ft»  lUt  cvivi^ 
tora«r  ft^miaiArtitiMs^f  chi»  fiud  £.«-i^  iiMM«.3a»4if*> 
mftorbis  4««ih».  •  ko«i<«^oWg»|i4ii  i*  #  fiiftBie»r  pr* . 
nahfi  QQMidiiiwtd  £|r  4m  ptjiMeot^  omi  tlit  iiBU««*>. 
toHMT  ftdfiiiiifftriiMff  4tf  A«  feU  £.^»<tf.ilM^fiH»#c 
«bIi»  <b»t  tell  toir»  iwn  lMroi«lit  inw  i^  4i<i*ihif 
flock  %]F  d^  (ui  S.  f^  {thmAm^ht^  (b«U  buM^Mi 
ttkeft0tttorjreo«iiP«d^b]r  hWtt^ibr  h^.i»ii9.tt%rb^fig: 
dMreoiit  firft  idhidM)  94^Aie«^tq(ai^  pigMAio  (AMi 

within  1 2- catefidw  oiMCkii  to  to  90mfimd  f^Sp9^ 
nrfditntenfttivdy  from  (he  d«y  ^  che  death 'of^c^£iM  &  X  cop»> 
**^' .  tber  wUi  incereft  for  tht  fitaw^afcQr^ilie  nm^^  57.1^ 

yea«  fee  <v«ry  100  i^iwd  fi^iii  (Mr^foiliiQD  fi»r.iMisr  ki|r 
AuiH  fw>m  th«  •-*-»-^  d«y  Qf  —^  Mxt,  h«»ng  the  coto^. 
-  nencenieot  «f  this  ocfpartiiei^if^^  £«iC  il  the  fiiii  £. 
#V  AmU  happen  to  die  after  the  fluahiif  and  fi«iflm^ 
fttch  firil  half  yearly  aecttunt  aa  afoieiaid*'  and  hafore 
.^  ciiipiiaiia»  or  other •  faonor  deaM-QMatiea  ^^6m 
«a-lMMnribt{)»  and^ake  iaid  &.  A  ftidUiQi  fiiaviM^ 
that  ahem  «he  iaid  JUM.  bis  executova^r  «dini9«fa»- 
aor»ikaU  ihave  and  takn  dl  the  read^.  ilooey^  «Ceod% 
vaiia,  debt!  juidoftbaf  things  then  hehmgincr  4m  or 
^w'mg  toKtht^id  co^palrtnN^bip  ftock-andn^attu  "^^ 
the  gaina»  peafiianod  ineieafe  of  the  ianok  to  and  far 
the  nfenni  hciiefit  of  the:li»d  C.  D.  (afc^tA  neveailie- 
lefr  an  the  Aomaadt  of  thn  faid  A^S^^m  nfotoinen-. 
tinned,  and  inlinn  ani  fttiifiiAionof  asdior  the  faid 
E.  £'a  tere  nndpt^pnrtinn  thaianf,  dM^  hiiJt.  M^ 
if  fae^AaU  te  thtnliVMS^-tei  if  he  (jiatt  todiad^^ten 
<oaaa  nnnt>r'  nwat  eihan  fogcient  •ndaMnjmfon'nc 
perbna  >«f  thevkid  C^:fi.  .fMdt.,pr«enB%  and*  Mk 
an  ihatt-ta  off  t m^d  of  hy  ttooi^g»afliraLnr  adaaini. 
ilMt«n.of  .the  faid  £.  ^.  ftalii  far  an* «»  behalf 
Gf^  Ottl^  (acniiiT:  ftf  Jhe  £ttd  CA  awtati  n«* 
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delivtt-  unto  Ibe  eteeutore  or  admiotftnitors  of  iht 
raid  £.  F.  wi±¥&  ftxty  49fp  lifter  hit  deadly  a  tkHtd  ot 
obli^tion  in  TiilBctent  ptn$kj^  conditioned  for  iht 
payment  .to  Ih^  executors  i^  admimftntors  of  tflO 
laid  S»  F.  i«i«h  fstn  of  money  aa  the  pare,  fliare  and 
iQteMffr  Of  lii^  fiM  B.  F.  appeKr^  to  amount  to 
upon  AoToOt  dffttdi  laft  ftned  accouat  or  eftimilo 
(the  fiini^#4ik:k  AmII  have  bc«o  tifcbo  out  or  reeeired 
by  liMf  faitf  £•  F..  for  bis  eWo  feparaio  ufe  fioce  tht 
maktiig  up  and  Ittnittg  fudi  laft  aecooiK  Mftg  fitib 
thereout  diBdIiaed)  it  the  tiObef,  and  in  Ae  propor- 
tiona  aforefiitd,  together  with  int«k^  f6t  the  fame  at 
the  rtfte  lifer^id,  from  the  tfntkig  ftich  laft  aecount  > 
as  i^efaid.  Aod  in  either  Of  the  k\d  taftt  tilt 
menttontd,  upon  lb*  gitirtg  and  exeeating  fiich  bond 
by  the  laid  A*  B*  or  other  fecuritiet  of  the  faid  C  2>« 
aa  Itfft  aforementioned,  the  executors  or  admintftra* 
tors  of  the  (MB.  F:  toM  execute  and  deliver  to  tho 
faid  A.  B.  %i$  executor!  or  adttHiiftratort,  in  tmft 
for,  and^or  the  ufe  of  the  (hid  C  D:  bis  executors  or  to  nUdSe^ 
admintftrators  (hut  fub}eA  to  fuch  demands  of  th6  ^^ 
faid  A.  B,  a^  aforementioned)  a  reHeafe  of  his  the  laid 

B.  F.*s  {bare  and  itttereft  of  and  in   the  monies,  andtoin- 
goodH,  wareft,  debt*  and  effeftt  of  the  fidd  joint  trade  |*««^^f^ 
and  dock  $  awd  the  faid  E.  F.  if  he  fliaU  be  thai 
Hvtng>  but  if  he  fliatf  he  dead,  then  ibafe  ooe  or  more 

other  fnff dent  and  able  perfon  or  petfonfy  aa  the  fj^d 

C.  D.  IhaH  pmcuft,  and  fuch  as'fiiaU  be  appfV>ved  of  • 
by  the  exectttoraor  adminii(racofe  of  the  iieid  iS.  P, 
Ihatl  (for  and  on  behalf  of  chei^Md-  C.  D. )  execMe 
and  ddtver  to  the  executors  or  adKoiiilftraiors  of  the 
faid  B.  F.  a  bonder  obligation  in  -fffuficKOt  penalty 
conditioned  for  the  paying  and^iaciifjdnf  ail  de|Ka  acs 
wef«  dtle  and  owing  hy  and  Uma  tte/aid  co-partner^ 
in  refpe^  of  the  bid  joint  trade,  ac  the  deaihof  the  (hid 

E.  F.  withtn  tipulve  caieodar  montht  next  ater  the    '. 
death  of  the  frid  £.  F.  ^ni  for  ladeiitpffyktf  jeidfaving  jfnofm* 
harmlefs  the  canMton  or  admioifiratora  of  the  (atd^*  tie^yfe^e- 

F.  from  the  Umt^  an4  from  alt  cofta,  chargea^  damagea  ^^^^^ 
and  expetices  that  may  happen  on  account  thereof;  aa. 

I  i  but 
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but  if  neither  thf  Ud  jf*  B.fior  fifch  other  perfon  pv 
pferfons  fo  to  l^e 'procured  by  the  ftiift^*  4^*  as'his  fe- 
curicies  as  aforeraidl  (hall  execute  and  deliver  t^ch 
bond  to  the  executors  or  adminiffrators  of'the  faTd 
E.  F.  as  aforeraid^  tnen  it  (hall  ahdm  be  lawful  to 
and  for  the  executors  or  admidiftrators  of  ^e  fald  &• 
i^.  to  tfike  pofle(uoh  c^f  and  fec^lve.^ll^the  monieSs. 
goods,  wares,  deots  ind^efljs^ls  of  and  belonging,  to 
the  faid  jpmt  trade,  {lock  and  cc^-pi^rtnerfhlp}.  and  to 
fclland  difpofc  of  the  iarne^  anif  by  and  out  of  tno-> 
liies  arifing  thereby,  in  the  nrft  place  to  pay  and  f^- 
tisfy  alt  the.  debts  due  and  pwiiig  froai  the  parties  j4 
co-partnerihip,  and  in  the  next  ptace  to  fatisj^  him-, 
jfelf  or  themfVlires  the  money  for  which  fuch  (au  men- 
tioned bonds  were  to  have  been  given  as  aforefaid^ 
returning  the  overplus  to  the  faid  y^.  B.  to  and  for 
the  ufe  arid  benefit  of  the  faid  C.  D.  his  executors  of 
adihiniftratorsy'  TubjeS  to  fuc)i  demands  of  the  &id 
EfTtf^^sto     A,B.  as  aforementioned.    And  in  fuch  eafe  fhe  faFa 

doth  hereby  covenant  and  agree  with  the  faid  £•  /\ 
his  executors  and  adminidrators,  that  all  the  monejr, 
goods,  wares^  d^bts  and_efFe£ls  of  the  faid  joint  (lock 
and  trade  fiiall   be  alligned  or  ^  other  wife  eiFedually 
veded  in  the  executors  or  adminjftrators  of  the  (aid 
£.  F.  for  the  pqrpofes  aforefaid,  and  that  the  faid  C. 
D,  (hall  not  poflefs  htrofe^f  of,  or  receive  the  fame  or 
any  part  thereof,  but  (hall  and  will  permit  and  fufier^ 
and  (as  far  as  in  him  (leth)  YuIIy  autiiorize  and  em- 
power the.  executors  or  adminiftrator$  of  the  fatd  ]^^ 
/^.  to  receiv^  and  difpofe  of  the  fame  ^or  the  purpofes 
Second.       afore(atd.^    And  the  faid  A,  Bi  for  himfelf,  his  hefrs,^. 
partner ta     exccutors  and   adminiftratofs,   doth  covenant,   pro-* 
bufineft    *  mile  and  a^gree,  to  and  with  the  faid  E,  f,  his  cxc- 
foleiyona    cutors,  admini (Orators  and  afil^ns,  bjr  thefe  prefents^ 

Vrcau         ^^^^  ^^  *^*^^  ^^^  ^^'^  ^'  ^'  ^*^^  l^^PP^"  ^^  ^*^  before 
the  expiration  of  this  co-pa rtncrfhip,  anil  the  faid  £*• 

F*  fhall  him  furvive,  and- (hall  chufe  to  continue  the 

-  laid  bufinefs  of  a  brandy  merchant  in  the  fai^  houfe  be^ 

%  longing 
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Ibnglng  to'thcMj^id  -^.  JJ.  then,  but  not^  bthcrwife, 
he  the  faid  B.  !^.  (half  haVe  the  fole  ancf  entire  benefit 
and  advantage  of  cafryin^  on'  the  fame  therein)  and 
that  thdn  and   in  fuch  cafe,  and  fot'  that  end   and' 
purpofe  he  the*  faid  fA.  -&.  his  executors  or  admini-  Houfe,  &c 
i^'rator^,  (hall  afid  wilr,  %xjtlhin  one  month  next  after  ligned  to 
the  deceafi  of  the  faid   C.t>.    aflign  and   transfer  him. 
linto  him  the  (aid  B.  B,  the  fi(li(  oiefTuage  or  tenement 
arid  premifes  with  the  appurtenances,  together  with 
the   indenture  of  leafe  thereof,  and  alf  his,  the  faid 
Jf.  j5/s  eftate,  right  and  intere'ft  tKercin  ;  t^  hold  the  % 

fome  dntb  the  faid  JE,  F.  his  executors,  adminiftrators 
end  afligns  from  ihencefbrth,  for  dnd'  during  alt  the 
reft  and  reddue  of  the  term  of  jears  which  the  faid 
jf.  B.  (hall  then'have  therein  •    but  fubjed  to  the  rent 
and  Covenants  \i}  the  fame  leaTe,  rcfferVed  and  contain-? 
ed  on'  ^he  faid  Ic/Tces  part  to  bepaid  and  performed ;  and 
up6n  condition  that  he  the  faid  E.  B.  do  and  (hall  upon 
fucl\  af&grimeht  being  executed  as  aforefaid,  pay  or  Vakrtobc 
caufc  to  be  paid  unto  hfm  the  faid  A,  5.  his  executors  afc«rtaincd 
or   adminiftratofs,   in  lawful  money  oi  Great  Briiairif  J^^^  *'^*" 
what  the  faid  meJtuages  and  premifles,'ftair  by  two  in- 
difTercnt  perfons  to  be  for  that  purpofe  ivominated,  one 
by  the  faict  jf.  B,  hli  executors  or  aclminiftr^tors,  and 
the  other  by  the  faid  E.  F.  be  valued  at,'  and  do  and 
fliall  pay  the  charges 'of  drawing  ahd  ingroifing  the 
faid  alfignment.     pROvfDEb  always,  and  it  is  hereby  Provifo,  for 
agreed  and  declared,  by  and  between  the  faid  parties  gfvl^irTcafj 
to  thefe  prelents,  that,  in  cafe  cither  of  the  faid  Ct  JO.  either 
and  E!  F.  (hall  at  tfic  end  or  expiration  of  this  copart-  ^^J?°°' 
Hcrfhip  think  fit  to  quit  the  faid  traded  the  other'co-  continue af- 
partner  (hall  chufe  to  continue  to  carry  on  the  fame,  ter»5c«.. 
sin'd  of  which,  (hill  give'  notice  in  writirig  of  fuch  his 
intention  of  quitting  the  faid  trade  and  bufinefs,  .^ 
ihonths   before   the   end    of   the   faid   Coparlnerfhfp. 
TheW  and  in  fuch  cafe  the  faid  copartnerfhip  ftock, 
eii&(e  and  efFeSs  (hall  be  nr^ade  up,  applied  and  fe« 
cured  to  theTaid  refpecftiv^c  partners  in  (he  fame  man-. 
iierj  ^s  is  herein  before  declared,  touching  either  of 

I  i  2  .         the 
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the  raid  piftitefs*<d0anti,  ate^' the  iUtifl^  i^.  9AF.0fi;b^ 
half  yearljT  tf6ci^uat9^^  9S  aforcfaidf  ^initf  lg\  '^,h9f^^ 
agreed  and  d^hreA^  to  be*  the  iiiteottoii^iin^^ii|j9|^iip^ 
of  (he  partiet  heKtb;  t^c  attke  9fd^^n^i99ipijf^up^g^ 
t\i\%  cop^rtntrBiipi  ibarhe  tkc,biAj£i..RifMl  c^9^ 
trnae  with  this  faid  C/  D*  ia^c«|>artOQ«fl^%^' fqf  ^tff^ 
term  of  Tevetl  yeftfs,  wpQB  the^tefmsi^bimiA.je^fr/^l^ 
and  dedared»  in^oafe  tbs^fidd  &.rAoQia}lJ^4f(^¥li 
thereof)  onkft^her^^fliail.beMai^  neafei^hle'jQ^^^fA 
thereto,  on  the  fwrrt  iif  tbe^^td  J?<  A?;iA¥9i^t.,jfi 
hereby  alfo  conMeliaaii;»i«greed  anddfeclirfArti^^  b^ 
tweeo  the  raid*^.^i).'and^£../l  ai»d)tlif^^r4v)r«^^  ^,^^ 
and  on  behalf  of  the  faid  C  D.  his  fpn^.  t|v|t  >i^  ^aojr 
variance,  ftrife,  difference  or  controverfy  (hall  at  any 
time,  during  the  continuance  of  this  copartnerfbip,  or 
at  the  end  or  other  foonef  dtl#ri!bination  thereof,  hap- 
pen to  grow,  arife  or  be  between  all  or  any  of  the 
parties  to  thefe  prefeili;  li|C|tT^  p^J^ny  or  either  of  their 
executory  or  adminiftrators,  upon,  touching  or  con- 
cerning die  fafd  Jotnt  trad^  of^  deililigs,  of  «»of  ii|0 
buy ings,  felUngd,  iedMimsv  Inaitcbj^orfihipgr.i'ekiting. 
thereunto,  or  for,  or  touching  i^MyiSflv^^^r^^.d^fe, 
matter  or  thing  in  thefe  prefents  contained  ;  then,  and 

fo  pftcn  as  iucfc.MWHIBi^  ftrif^  *S%«519J>«.  «if 
verfy 'fliall.  bapp^y.cbejt  the  (aid  parlies  to  ^h|^^^^ 
fcois^  and  e»di.';gf>d.q»ery  or^Ujei^  ewcutCfS:9r^|rf- 
minifkatorH  iball<l^P9!i  <re^o(ia|^le.r(fque(|  ini^e'^ 
oieher  w  aaijiiof^^hc^  bcfpre^any  ftiit  flial)  tiecoa)- 
meiiced,  for  or  i^chiqg  thi^  fapie^  c^ufe  tp  be  el^e^, 
nam«4  tod  f^fld 3  indifferent  pArfons  to  beaj.  and 
^termine  ibfs  bid  difierenceand  oiattcrs  in  di/terencci 
one  of  which  ar^icrato|s  the  faid  77-7-^  £.  Z^*  and  the 
faid  ;i/«^«  their  fxecutgj-^  or  ^dminiftrators' ilbaU 
sutiMand icbufo),and  the  (aid £»  /?.  V'Sfxeciftors  pr  adr 
miniftrator«  ibaU  .Hao>e  and  cbu%  one  other  of  the  ^id 
arbitrators,  and  ph,e  (aid  two  arbitrators  fo  to  be  no- 
minated by  them,  the  faid  parties  to  thefe  prefents,  Ihall 
chufe  and  name  (he  third  arbitrator,  and  that  each  of 
them  the  faid  parties,  and  each  and  every  of  them^ 

their 
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thetr  and  each  an^  ttivy  ^  thAsr  onecmors  or  admi- 
niftrators  (hall  refpedively  ftand  to,  and  perform  and 
kttp  radl  j}#al;^io^derv*det«fniiimion  %n4  jud  gmem, 
iiiKrtdif  th«  Aid'tM-ef  srbnrators,  ar«oy^,two  of  (hem 
flUm-tfiMte^'^fniii^Wrm  wMcing  tindeilfertf  band^and 
itAH'ikhto  tifet'pirtiftf  fAjt&^bif  tbefe  .prefena  there- 
inft^  ^af^n  atidHdMhingthe^faidhdifREireiKes  and  mat* 
tet^  ]6  dVevefte^^ctelbat  ihfe  faid  gflrurd  be  made  aod, 
giti^h^1M-«fbf«AM^ilf '^rMingy^viU}^|^fo^^  next,   - 

alttttHe  tftdleilWVioaiibafioarDf^beraid  ^rbitrator^^.in 
fftiit*' behdiff   ^niasit  i9.faDtbet{.rfgQ!iedby'«nd  between  To  be  made 
the'fiuifArtie^o4>eb4^reftnt^^  thut  iWh  fubmiiEao  ^J^/^'^ 
acrta  Wlftrthe#IIM  ABhprayi  be  made  a  :rule  of  bis  Ma- 
jeilyV  Coiftvi'  <ir^JCwiiHoo  Pieaa.  At  IVe/bninfiiX.    In 


^         ^        *  111.  ^«AAfl^«««C»M  *.aA 


i8er^eeft'I!e£ibli»fiQi^fi(ow  i^.Si)ip,to,,the  Z^Ji- 

^Jif2|j4  9<nr€ini^  9^       c6WliiMdA*  if:* the*  gooil  Redtiiof 

taiw  '(hid  ca»ed^6  llL^^crtstf:*;  Gj^^f  ^t— ^  ?**  ^p  V' 
'ttd  G; #j W^aft-o^liera,'  ^Irbbuhd  W  ih  and  mth  ^f  fcc.^" 

Wfitp  ibi)i  Iri'^a  i^ojrag^  to  (!%Mr,''iiAd  batk^ig&mio 

iftjfc' pm  pf 'ii»2/lb«v  And  iAfHrit&As^^the'>rjid  •»  ft  ^.  And  of 

,G.  >/  aticf '?3  A*  tovca^eM  toiHtl^upttcigethera  ^"mwt 

ilgclfo^  .2:— '/e'fterl?!^,  to  *e>Jald  o4t  W  iwrefted  ftoS  to*b« 
'1h''goodi,  Ware^  shdd  merchandiz<?s,'f>#  thif  equal  benie-  ^^  o«t  in 
"^SiVfif  ill  the  faia-partiet ;  for  i^hfch  ptfrpofe^d  faid  fi.  «^- 
lp^:[zti&'p!^S:  HsiVe.c^ch  of  thenf  pardinr^  tfte  hands 
^  ot  ttie  faTd  in  fii  the  Aim  of  --•*-^  /•  therdceipt  wiiere- 
*  6f  l^e  faid  T.  B:  doth  hereby  ^knowledge.    Now  Agrecmeut 
VrgkliitdiE  tT**is  AGREED  betiAfeen  all  the  faid  par-  ""^^^^^ 
^*'tics'Aiidf;the  '/aid  T'.  A'doth  hereby  covenant,  pramife  ^ 
'  Ti  3  and 
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the  Kid  partners* 'deanih  atec?  the  iUtiag^ jil  fAjfif^^l;^ 
half  yearly  fiidcQuacr  aa  caforefaki  i:?  but!  if)  MHibwPibgt^ 
agreed  and  dJ^lkMA^^  ^to  hej'thr  tiitaQttc)|i^,an)tin^9fMi|^Kn 
of  the  panliis  heMto;  that  at  tkc  tmiiMiimpirf^W^v^ 
this'coparttierflltp;  thst^he  AtL.SMM.S^ifMl  cgpt^. 
trnae  with  the  faid  'Ch^  B.  lociKparliHlclbvyL.'fM  (4% 
term  of  fevett  yeaia;  oppO'the^eimsi^jlMciBiiA^ie^fr^ 
and  detlared,  iA  eafe  tbs/fiQd^&.<Ao4i»lli^  ^f^iBy^ 
thereof^  ttnkf$  tHere^fhaiibeMai^  tieafotf»bJriQ^ji^f^ 
thereto,  on  the  part  <rf=the»4aa>iff<^>R3i5AJi'©,d^.,jf^ 
hereby  alfo  conMenati^iagreed  miAhit\ff^^9fA  bfh^ 
tween  the  (Mt.'D.%M'E..f^MA)ai^f^,^';^  ^^ 
and  on  behalf  of  the  faid  C.  D.  his  fpfr^,  t^t^if  A^ij^ 
▼ariance,  ftrife>  difference  or  controverfy  (hall  at  any 
time,  dusing  the  continuance  of  this  copartnerfhip,  or 
at  the  end  or  other  foonoi  daWr^iination  thereof,  hap- 
pen to  grow,  arife  or  be  between  all  or  any  of  the 
parties  to  thefe  pTtk^ffjft^ei^Xfi'^^pny  or  either  of  their 
executory  or  adminiftrators,  upon,  touching  or  con- 
cerning the  faij  joinll  trid^  bi^  dctfliiiga,  of  tof  flip 
buyings,  letting^,  iJ^tOMmSy •iMittcirsi:ortlhjpg^.l'el#fing. 
thereunto,  or  for,  or  touchifi|):AHyif^v^j^C|^^cI^ure, 
matter  or  thing  in  thefe  prefents  contained  -,  then,  and 
fo  often  as  AichiMwI^nie,  ftrifc^  <lSPSffJfflP«>  9f 
¥erfy-fliaU.  h%ppf^t^^^f  ^he  faul:panics  to  ^b|^^^^^^ 
fentS|r'and  ea6h;.^n4.  ^ery  of  tbci^  executcMrs^ri^ad- 
mmifkatOra^  :iball  .ifp9n  ^e^oaajblc  rfequeft  mj^e  j)/ 
oil  her  or  anjfliof^  tbco^  before,any  |iilt  ft  all  pc  jcjCfV- 

samfid  tod  cJ^QfgfbiS  lA^ifff^'^cnt  P^^^^^ns  to  h^^  and 
dcserteiiie  the  did  difference aac)  oiattcrs  in  di^'rehc^, 
one  of  which  i9r(>itr;iU)|s  tbe  (aid  -r— *.£..JP*  and  i^e 
faid  J,  B^  their.  e;iCOut^$  or  ^dniiniftrators  ilball 
naiwand  cbu^^.and  the  faid  £•  /T*  ^is  executors  pr  a^- 
miniftrators  ihaU^^^ao^  and.  cbup^  one  other  of  the  ^id 
arbitrators,  and  Uijb  faid  two  arbitrators  fo  to  be  no- 
minated by  them,  the  faid  parties  to  thefe  prefents,  (hall 
chufe  and  name  the  third  arbitrator,  and  that  each  of 
them  the  faid  panics,  and  each  and  every  of  them^ 

their 
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/3[tft^3li^l^^,  &c.  b^we8h.il(f.  ^.^(^.^ttie  one  * 
V^  Diurt,  tni  H*^'P»  of  the  odieVcP^*     /   ^       ' 

CQ|er0a0  the  iaid  M.  S^  snd  ^.^.'l^pe  for  ft*  Reclta!,t!ia 
,«nd  years  laft^'paftlic^h  eq^Hy  C9pc^;nW  lSite^^«* 

as^partners  or  joint  traders^  In  tUeltrardcpf  — *-,  and  fe^^ni/elts 
.in. all  projguand  )oi&t  thereby.'    A^^d  y^H^fttAS  be*  copartaen. 
;foi»  fcaliog  berebf,  ihey  hsivo*  mad^  t^  lietyrcen  them  Thatac- 
-,a  full  BCcoUat  and  recKoritiig  o7  afi)i  ^ncern?ng  the  couatsare 
faid'trjbde,  goods  and  dtbt§  bciokgy?^'^nd  owing'to 
fmnd  i^ythenroo^adcdiymtUel'^o^  containing  atH  bharg^Sf 
^{pco£l9  anid  iof^  therfbjr»  wheredfeacb  of  th^tn,  hatb  tp 
Ihaitaite  tberebf^' paid  and  received  dne/cquarl  nnoiety  or 
h^f  ^arf^  ao^  tipoQ  making  ap  the  faid'aecrount,  there 
:a0peafs  60  fae^rbc^ahiiiig  m  ftock^  n  the  fi^fingltercoft 
ia  gQods  kodjddHrowmg;6it  aeeoMt  of  Itfaie  {aid' trades 
t.thc  fum.  or  yaltic"  ctf  * — =-  which  bebngs  fo  them 
^jointly,  and  wiierdlr  they  are^^qiiaHy  concerned;  out 
«f  which  faid  Awkarediic  and  payalrle  on  account  of 
^l^fiiid  joint:&adi^  ieirehil'ddteJ'^siMoiinMhg  to' — ^/« 
•>  Anbi  iWUfi&fcAS  the  ikid  pa^cks  mtend  to  contint^e  the  ^^  ^^^ 
.frid  trade  of  fN4^,  m.t|iid«itelJirig*o«ife  of  the  faid  [J^^oS 
jjf.  B.  10,  &c^  for ' — -  year«,  with*  the  fnfd  joint  flock  their  co- 
of.  Sec.  aod  (o  be  concerned  iMMii  el|ual)y  al  to  pit>-  i»rcaer(hip. 
fit  and  lofs.    Now  these  presents  witness,  that 
in  confideration  of  the  truft  and  confidence  which  the  to^ntinue. 
faid  parties  have  had  and  repofe  in  each  other,  it  is 
hereby  declared,  covenanted  and  agreed  by  and  be- 
tween the  faid  parties  for  themfelves,  their  executors, 
adminiftrators  and  affigns,  that  the  (aid  parties  are  and 
will  become  and  continye  partners  and  joint  traders  in 
the  trade  of  bifcuit  baking,  and  vending  and  felling  of 
bifcuits  upon  a  joint  and  equal  account  between  tjaeoit 
for  profit  and  iofs  for  the  faid  time  or  term  of  — — 

I  i  4  years 


xliv 
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Profit  and 
loff* 


In  confide- 
fstionof  the 
r^ot>ooeof 
the  putnert 
to  hare  a 
particular 
benefic, 

Nottodo 
aayaAto 


yetrs  to  commence  from  the  date  hereof^  if  both  the 
faid  parties  fliall  fo  Iqpg  live.  Avj).  it  x$  vAGRSKD, 
that  all  charges  and  lofics,  and  all  profit&^t^g  by  ^d 
OQ  account  of 'thefaidjoi^ic  trade.fli;|il  b^  9f|wUjf  p^» 
received  knd  borne  by  and  between  tlie  {^\d  parties^ 
and  that  the  fiid  M.  a,  for.  and  in  coiifidefation  ^  (he 
rent  of  the  fbop  and  other  conveniencics  wherein  the 
fiiid  trade  is  ^^rivpn,  fliall  have  and  receive  all  benefit 
and  advantage  to  be  had  and  made  by  .the.  bran  arifing 
by  the  flour  or  meal  yfed  in  the  fai^  joipt  trade  as  he 
hath  hitherto  received  the  fame. .  ^nu  it  Js  further 
agreed,  &e.  (that  the  parties  be  tjrue  to  each  other), 
and  have  not,  (hall  pot,  nor  wil|  do  <or  fufier  *any 
a£^  or  thing  whatfoever,  wherebyjor  by  ipeans  .wherrpf 
any  goods,  monies  or  things  belongiag.td<¥c.  faid  joint 
trade  (hall  or  may  be  extended^  fetzed^or  ukcn  in  ear- 
ecution,  but  that  each  of  them  (haU  and  yriil  defend 
the  faid  joint  ftock  and  trade  from,  their  ouro  private 
and  feparate  debts,  and  all  damage^  by  i^aifoii  thereof. 
And  that  [accounts  to  beftiileiat.t^i  e^d itf  tbi tinki 
See  p.  xxvili.J — KoJ[vrvivorfin^  [See  p.  xyiii.]     4n 

WITNESS,  &C.*      ,  ,  'A 


Js 


'['No.  8..] 
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Indorfcd  on  Articles  6f  CppaJ-tncrfhIp  for  con- 
tinuing the  fanpe^  *  ¥^itb  other  C^pveiuQts*    .. 


•  I 


C^^A^  PBE3ENTS  IKbojlSE0  >^ITN£S$,  Tj^t|t 
is  mutMally  declared  and  agreed  Jiptwe^Bn.  the 
within  named  a.  and  .^^  for  themfeUes^iheir*  execu- 
tors and  admini(t.rat&rs  refpeflively,  .tM  the  pa/^tnef* 
ihip  and  joinc  tfadel>etween  them. wjtbio, mention^, 
ihall  be  continued  between  them  fpr  the.  term  of  -v^-r^ 
year^,  from  the  exp^icatioh,  (or  vou  may  )]egixitthu#J^: 
W^  tbQ  witbiA  named  4  and  &  do|  by.tbf$fe^pr^&!pt 

ixkdo^jfd, 


Tf» 
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indorfed,   ittUre  and  m^taaft^  covenant  and  agree  . 
utilo  and  with  caidh  other,  ftis^ahd  their  executors  apd 
adtntn^rators  tb'contJnUV  th'^  *6id  loint  trade  ajid 


(hafl  f6  Icftig  llve^Wfth  th^e  ibint  ftock;  and  under,  ^d 
fubjcha  tO'tHe'ftVeMf  cb'V^Wfoti  ind  aj^rc'emcnts  aSVc 


»'\ 


^ 'cei?)^nts  a6  f^c 

fin^e'Hre'rciTtBg'Wd  ex^cutihe'tKe  withfn  Indenture  •  , 
of  partiieffhtpj'^^hc  laVd  y^.  hath  bought  aad  purcEai-  t  * 
etf  the  Wife ^liiB  tifrm  of  and'in  the  Tajd  mefluages  aud 
prem\m  vWtWlri.  AeAtioned/  Whic^  he/  then  Hcld"^t;;a 
riieX  rent.  ^Tr  Is'ViiEiuti'o&E;  further  decj^aR ed 
ihd  agTreerf1>8t)ii^eeii;thetaid'partiesV'that  if  ihc  feid  ^, 
ftal!  ha^piii -^tb  Sic  Wforc  the  c^cpiratioh  of  the  hid 
tcrm'of  'i*— ^  vekrt/^and  the  faiS^F.  (hallhim  furyi vc, 
that  fliert'tlie'e^^ciitbrs  and  adnruniftratorf  of  the  f^id 
jt.  atVft?l^^o''^rim^  and  "when *t We  faid  ^.  givlpg,^- 
"CikHty  foV  pfaytftAc'^d  th^  executors  or  adminiftrajtors 
Cf  ihc-'faid  jaf?-df  fo  much  money,  as  the  faidV.  Jh.is 
part  and  (hare  in  the  joint  ftock»  and  debts  which 
ihaH  then  be  owing  oiv  account  of  the  faid  joint 
trade  (haH  amount  unto  for  ^  the  fum  of  »>*  —  /. 
to  be  allowed  to  the  faid  J.  for  hts  charges 
in  repairs  and  other  worlcs^  u^bout  the  faid  houfe^ 
as  in  the  within  intfetiturein'th^t  behalf  is  exprefled, 
and  according  to  the  tr«^e  .me^mng  thereof,  they  t^e 
executors  and  admihiftrators  of  the  faid  J,  O^all  and 
will  at'  the'cWrge'  o^  the  fiid  B:  leal  aWd  execute  to 
him  a  leafe  of  the  faid  mefluages  or  tcneipf^s.for  the 

term  of'-^ ^ 'years,  to  cpmnrrencc  frrtm*  llie'quaf^r 

Ay  ifesft  after  Ae' deceafe  of  the  faid  if.  at\he  yearly 
j^etrt'or-i-:-i-^.  to  be  phid  (juarterlv,  sind  vi^.th  fachco- 
've'naitts  -to  be  Writirttied  therein  a?  are  ccfn^aihed  in 
mfele^ra,f^vHi^fc'«y;the  faid  /f  hofds  the  faid  pr^mi'lel, 
whicH'Me^ife  thV  fefd^'ff.  agrees  to  actfpt,'"a'nd>t  the 
UrttctHht  io  feSI  k  Counter-p^rrth^retJf  to  the  exe<;i|- 
f6rs'6r  admintftrators  of  the  fai^"/f.  and  that  the' faid 
executors  Or  adminiftrators  are  not  to  graorhis  Itafe 

au^ 
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and  tarm  of  years  therein  as  within  is  mentioned^  nor 
zny  further  term  therein)  ocherwife  than  as  aforefald  ^ 
the  within  written  indentiirey  &c.    1^  witness. 


jFojm  of  a  Ciiattec-iaattp, 

Generally,  ufed,  by  Merchants.- 

K.B.  TMs  flT^J^HS  Charter  party  of  affreightment  cn« 

<jecd  mull      kU  tered  into  this  — —  dny  of in  the 

t-o1iTfix     yc^r-cf  the  reign  of ,  and  in  Ae  year  of  our 

ihiiiing  Lord -^..^,  between^*  3.  mafter  of, the  good  ihip 
*amp.  pr  vcffel  called  iif^  Riyal  Charlotte^  of  the  burthen  of 
Ax  hundred  tons,  or  th«reabquts,  now  lying  in  the 
port  of  Liverpool^  of  the  one  part,  and  C.  and  JD.  Ojf 
Livcrpsoiy  in  the  cooncy  of  Lanc^ir'f  tikerchantt, 
freighters  of  the  faid  ihip,  of  the  other  part*  Wit«< 
Nesseth,  that  the  faid  J.  B.  hath  this  day  letten  the 
faid  (hip  to  freight  from*  Z/vrr^W^  aforelaid,  to  the 
port  of  Droniheitn^  and  froni  thence  to  the  port  oJF 
Newry  in  Irelandy  and  the  faicf  freighters  have  hired 
the  fame  in  manner  imd*  form  following^  (that  is  to  fay) 
that  the  faid  (hip  now,  and  (hall  during  the  faid  voy* 
age,  be  at  (he  expence  of  the  faid  Ji  JS.  or  his  afligns 
icepc  ftaunch,  tight  and  ftrong,  well  menaed,  vidualied^ 
tackled,  and  provided  in  every  refpe&  fit  for  the  mer* 
chants'  fervice,  and 'particularty  for  performing  fuch 
ft  Voyage,  (the  dangers  and  perils  of  the  fea^  refiraints 
of^princes  and  rulers,  &re  and  enemies^'  dunog  the 
fafiie  always  excepfed).  And  AL^Og  tl^t  the  (aid 
j4.  B.  or  his  affigHs  (hall  «n«i  witt  with  all  conYenleiit 
^difpatch,  proceed  With  the  faid  veflfel  taibe  port  of 
Dfonthiimj^fiA  there  rtc^ive  on  board  front  the  agents 
<»f  the  faid  G.Di  a  full  loading  of  deals  dver  all  $  ^nd 
being  fo  loader,  the  faid  ^afiei'  with  the  fliip  and 
cargo  (hail  wii^  tXvt^  fid  crpportunity  of  wind  and 
tveather,  proceed  diredly  for  Niwrj  aforeiaid,  and  oq 
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Iter  arrival  thcret  deliver  the  fame  to  the  afCgns  of  the 
laid  C.  4Dd  !>•  at  fiich  convenieot  place  or  places, 
where  the  faid  fhip  and  cargo  may  fafely  come.  A  nd 
alfo  that  the  faid  fhlp  fhall  for  her  loading  at  the  port 
of  Drcnthiim  ikzy  twenty  running  d^ys,  and  for  dif- 
charging  at  Newry  fifteen  running  days,  that  is  to 
fay,  thirty-five  running  days  in  the  whole,  if  required, 
and  fo  end  tbc  faid  intended  voyage,  Ih  confideratioif 
of  which,  tfie  faid  freighters  or  their  affigns,  agree 
not  only  to  load,  and  put  on  board  the  faid  fhip,  the 
faid  cargo  at  the  port  of  Drontheim  as  aforefaid,  and 
Co  receive  ox  caafe  the  fame  to  be  received  from  on 
Lpard  her  at  Newry  aforefaid^  and  that  within  the  days 
apd  time  limited  for  her  loading  and  difcharging  as 
afofcef^id,  but  alfo  fhall  and  will  pay,  or  caufe  to  be 
paid^.  uiuo  d)e  faid  A.  B,  or  his  afllgns  in  full  for  tb^ 
^ghl  aod  hire  of  the  faid  fhip,  for  the  faid  voyage, 
f^t  ai)d  after  the.  rate  of  thirty*fiv€  ftjillings  andfixpence 
(Jfifii  ^€rling)  per  flandard  hundred  for  the  deals 
iiifl\i^  fbai]^  k^  J^Qaden  on  board  of  the  faid  veflel  at 
jpir^ff^^^/)^,^  a|)d  dcUvi^red  at  V^u/rj,  with  two-thirds  of 
^  Vfl^K^W.  ^Ad  port  charges  during  the  voyage,  the 
ff eight  to  bc.pa.Ml.gs  follows*  that  is  to  fay,  the  faid 
mafter  |abe  iiipplied  with  what  caifh  he  may  want  for 
t[ie  ihip's  Aiecfl&ry  difburfisments  at  Drontheim  aod 
ifep^ry^  th^  remainder  by  good  bills  on  London^  at 
tj)«?j8^  months,  date,^^g^thct.  with  the  fum  oi  four  , 
f^k^AOi  per  .da,y,  to  be  *paid  by  the  day,  as  tbp  f4me  mall 
grow  due,  iQt  every  <day  of  the  faid  fbip's  detention^ 
f^fix  and: above  the  day^  and  time  limitted  for  her 
loafjiqg  %pA  dlfchargiug  as  aforefaid*  And  alfo  the 
ihipvAO  b^  at  no.e^^pence  for  lighterage  or  rifk  ^tttend- 
Mvg  V^A.caugo  after  it  is  put  oyer  board*  Anh  for  the 
MUff'Pfrfprmance  hereof,! i?fich  of  the  fajd  parties  bind- 
«th  himfelf^  bis  ejxcu(Qrs,.i|idmii|iftrator$  and  afSgns 
''ffpiproqaJly  vnto  the;  othe/.,  especially  ,the  faid  J,  B. 
,bmdeth,his  faid  fhi|^  her  freig^  and  appurtenances  ; 
jfa.fvu  the.  faid  freighters,  th^t:  goo^s  to 'be  loaden  on 
))oard  her^  each  id. other,  in.th^  penal/um.of  fevea 

hundred 
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hundred  pounds  ftcrling,  firmly  by  thcfc  prefents.  Ik 
'wimcJE^  wheiW)  eap^  ol  t))e /aid  p^r^  bafh  here- 
.nnlto-;fet^  his  hind.  Jifld-jptA  iJiic  li^y^^afl^jL  jW  firfr 
wiithionrcitcenr 


"Scaled  and-dctlartdi^bcFng  fir{feduly->l  r,»i>ft^A"^'  L..5. 
•        ftamp'edvih  thcprtftnclt  6f      -  yG^$Lf1d02^&. 

.,  £•  iV  witnefs  to  the  fignatucc  of  C.  an^  iDi*;,** 
.  ,  £r^ //...yyitnf  l&  10  the  Uji^nature  of  ,4.  ^.^   ^ 


a  (stpptonj^iip 


JS^twecn   twd  Pcrfpns,   whereby*   DbJFincrcnt 
.  .3<ock  is  dcpofurd, '  bJi^t  ,c^Ch  J^^^^PY  j^[  tO'jd- 
vtncc  Mpnt;y  ipoiiUily.  i:    :.  J:  i; l     -3;  ^  ^ 

'  W  y.Z).  fcfr.     WhBREAS  frwir<l/.^<fff/^/|>£i^/>^/• 
^^/4rl^«'     And  whereas  (nbcital  ikii$.ih^yi>pffr^sing  u 

KE8SETH  Y^h  ' \i^/  ^c0nfi^&ati¥ll  ^4§mfi'('t§rfiffrO^ 
Each  party  A^d  tt»  the  ebd  «int|(Knt  and  purpoft  ihft  ^ttgj^tafi^a- 
«ol7^*  *  ^^  ^^"^  thrftid  parties  tar  carry  on,  ftt9fevtfia4^!,or 
weekly  or  tmftileft  and  wotkmatiflitp  as^r^^ft^d^^J^i^^o^y 
tftbcrwUe.  >  further  covenanted  and  a^eed  Vetif^ig^  fhfti^aifl  .pj|r- 

ttea  hereto^  thar.each  of  .tbbin*th«tJ(avdik.PAtf>fi;f  fys^U 

^     immedhitely  after  the  execbtson  iKreof,  iin^  afite§^l^^ 

'     tve^y  Weel^  ornf^nth^  ;or  othdnvire^i ^^tl^ly  j^sipce 

IbcH  fiiiiir  of  itioney  f n>i».  tioie  -to^  tiqne  -Mk  jkStxf,  year 

d«ittng:tli$ft  eopartner(bip»  and  as  the  iai4>eVpaftprrs 

*'  ^M  mutvaUy  agree^^  as  &all  l»e  nejceflbry.  .«^.  ifJl^* 

Tor  t>uyinf '  ^ciJpnt  fof^  and  w  8  -floek  as- freU  for  iM:  >Mying  ipf  all 

goods  and  V.  f^eh  a-*-*-  to  be  byuheicnHbldy  bar<)(fed  <V  ¥end«d  as 

TdpaS't'^^^^'^^^J  :*^  •Ubfarlhdhaj4tigof,aJiruc.h:iQol$,.4n. 

all  incideiX  >  AVumeiks,  bil,-  &^f  Mid: ail  Other  neaeJ&Fj;  (Ba^rials 

fhargM.   -  tvhtflfoev^ri  Uf  bc^ofid  &r  tki  workitug  .^nd  ofhcr 

^I'vy     V--,.     '.      .o;     r      .    ;«    -,    -.-.     .._.    .:- things 


fc'<  •  • 
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things  Tor  faTe^6r  dthefvi^ft;  it^Hkemft  for  tbe.paying 
and  deiGrt^g  tif  Ifft  othbr  nectflkfy  and  incidenc 
charges  and  expences  whatfoever  relating  to  the  baf» 

ingf'bar-lcnfJgf  .ftlliiJg  and  .vending  of  fuch 

and  otbi^i^ll^ngs}  or  otherwile.toVcbixig  or  concerning 
the  faid  joint  trade  or  bufinefs.     And  further,  Astoeieh 
that  all  fuci^  cooaiVib  or  ftbcks  fd  to  be  advanced  as  ^^>*' 
aforefaid,  and  ill  ^aiA^,  increile,  profit^^produce  and     ^^ 
proceeds  thereof  (ball  be  ufed  and  employed  by  and 
between  the  faid  parties  to  thefe  prefents,  to  and  for 
their  joint  ufes  and  upon  their  joint  account  bach  of 
profit  and  lofs,  according  to   their  refpcdive   fhares 
therein,  and  thi^Wf'etiiihti''iffo-'^gfeenients  herein  af- 
ter men  tlpjmed.apd.exprefled  toucliing  the  fame,  (that 
is  to  fay)  tba^  ihey  the  faid  pafhV$,'and  their  refpedive 
executors' an'd  adminiftratorsv  fhafl  at  all  times  during 
th0  continuance  of  this  cojj^tiVlhi^fhipy  tfnd  at  tke  de- 
termination of  the  fame,  have  a  feveral  and  particular 
jrfght;'  ^liirr  bf  tbe|)rofe,^«W5pJtjf]'SILfli>^    No  benefit 
neither  fhtfk^nefiroFftirtrtvoriKi^,  fc«  p,'titii.l  sMd  ^[.'^vivor-. 
that  all  ftieb  bfdtiey  and  ftock  ib-uo  be  advanced  atid     '^' 
inade  HkMfXHni'i  fhftii'.be.by  ihem  the  faid  pariiiArs  Moniestobe 
urcd/dtfpofcA^d-empfoiretiJn  the  faid  Joint  tradt.ior  "^^^oS 
bufinen;  Itt'ttannera&iifaiefa'niv^rfor  the  «itn»^»(VprArit 
and  advaWUijge  Of  them  tte  faidpctrtiesinf^Qb  filoie^iea  ^ 
as  aforefiiid^^iAid4|p  ochenliiife.'.    And  (tp  bejfi^'to  To  be  true 
each  bUt^;  ft»|r.'1f .  3    Awii  that  nciiherof  ijjif^iiar.  ^^"^^^^ 

Aj^0*|ifi<kf*fbew«*rbtta;ofe«|jf.rxm}  jrAMPl^ai  if  Notto  be- 
at any  iil«i^4ufh[^Ttlii'oa|iar,tiin^^  vTsv^^^.  come  bail. 
IbaU  j^r^tif^e^  IGteffffi^t  or  ifuiS«^fl^7  judgment  til)  b«»«e    ^^  ^^  ^  ^, 
tdtH^oriihaMtah<^AagaioiHhnn^iK3U',afiyfi|in>€if^^    contethng  I 
'^fliifO^e^'WHtfefoem  («i£lt  tbic^tq^pn /Account  fOfji^e  jadgmenu 
^  fafd  3dli|r «r#A»)  V  bto  in-  cafeolhjr  .ttxbottt|<K^  ^^bbe^ 
tlh^rddH  pclfklrt^oriflnAinforiehv^Bchftrhts  peri^  or  < 
fil^*tld^tdftt'Dik€^iti'iiMfMd)4heo$^      ftocle:^j)d,tm;de»« 
thit  theif ^h^ln  fairfar  diufelbs thc;iaid( T'., M  Mvr*eiiB>ui* 
his  immediaiV  makmg*fati!i&ffliod  («r  tbc-firmi/Put 
of  his  own  proper  monies,  (hall  therefore    forfeit 

aad 
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ftnd  lofe  all  hi$  part  or  (hare  of  and  ih^tlie  (0,19  j^ockr 

«nd  trade  ooto  the  faid  T»  D.  .and  al^fo  from  tbence* 

forth  fhall  lofe  all  his  then  future  benefit  and  produce 

to  arife^  or  be  had  or  made  tbereoy^  iujf  thing  perem 

contained  to  the  contrary  thereof  notwitk(l|nd!ih^l^ 

fhc  fame     And,  &c.  [thc  fame  as  to  J\  Al    AndV,&c.  ^tho^ 

NoTtoifnd  to  lend  money,  fee  p.  vil.]  Anb,  &c,X^\\c)S^r^^^^^ 

money.        to  be  paid  by  partners,  fee  p.  vi.]     AKd  '  Wherea^^ 

•^"  ^^^fs^  the  faid  mefluage  or  tenement  being  let  *t&  ^odiiKc 

f^tnew!*  ^  f*'^  parties,  and  he  the  faid  7*.  iVl  not  n6#  jiwflnng 

in  any  part  thereof,  and  he  the  faid  J^  p»  now  h(^4(nS 

As  to  the      ^hc  oWbuildihg  quite  upright,  together  with  the  ^yalh-' 

buiwfngs  of  houfe  thereunto  adjoining,  being  part  of  the  fame*  and 

the  mef-      there  being  another  part  thereof  which  is  lieW-fpuilt,^ 

luage,  ^Q^    jjQ^  i J  J5  hereby  further  agreed  and  c6venantcd^ 

by  and  between  the  faid  partiejf  hereunto^  that  uritit' 

fuch  new  building  fliall  be  let,  or  his  the  laid  Tl;  JV/s' 

refidence  or  dwelling  therein,^  that  he  the  fcld  j,  Z>. 

fliall  yearly,  during  the  faid  topar.tnermip^  allow  and 

pay  quarterly  unto  the  faid  T,  M  the  ^um  oJF ■  for 

the  faid  old  building  and  wa(h-hou!fe  now  enjbyec^  by 
him  as  afbrefaid.     And  that  from  an)3  after  fuch  new 
building  (ball  be  letUo  any  p.:rfon  or  perfbns  duriqg 
,  this  copartnerHiip,  that  the  rent  thereof  (hall  go  and 
be  equally  divided  between  them  j|»&  fatd  parties  du- 
As  to  ap-      ring  the  time  of  fuch  let .ing  thenrof.     -^nD  it  is  herc- 
prentisei.     ^^y  mutually  Covenanted,  agreed  and  declared  by  and^ 
between  the  faid  parties  hereto,  tha,t  no  apprentices 
during  the  term,  fball'be  taken  by  either  of  theqi  the 
faid  copartners  into  the  faid  joint  trade  or  bufiAefs, 
without  the  mutual  confent  of  each  other  :  and  in  cafe 
any  fuch  apprentice  or  apprentices  during  the  faid  co* 
partnerfliip  fhall  be  by  them  fo  taken,  t^at  then  and  in 
itich  cafe  all  and  every  fum  and  fums  of  money  to  be 
had  and  received  with  every  fuch  apprentice  mal)  b« 
equsilly  divided  between  them  the  faid  parties^  (hare 
and  (hare  alike  j  and  alfo  that  each  of  them  the  faid 
parties  (hall  have  liberty  and  authority  during  this  co- 
jpartn.'rfhip.to  command  and  employ  ^ach  other^s  ap- 
prentices 
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prentices  In  and  abpqj  fte^bp^f  fs  rclatinj|  Iq  the,  fai^ 

Joint  traded  '  A'NPt  &p.  t^ooKs  of  agcoiiqt  tb.tjp J^c^t^    

recp.>.  andxmJ,'  ,2\ij*i>.>ViTHpR  also, Jt^ 
tount  ohcc  a  year,  fee  Pv?fvj.l  ^  -Anp  rjur.RTji£B,,A^sa  ©nccaytar. 
in  cafe  citheVjpf^iR^  fafd  parti>i>e>cuoto',ihallfi^j[^jen  i<^cith«of 
Id  die  bc^rcftcendorttiip^^^^^  k!ifCpiii 

befpr^  or  >fter  any  lucn  general  accot^nt  \o  ttfi4ff^.\f^>i  ^*^^t 
and'ilatidd  an4  'J^t>f<^''V^cd^  between  them  in  mii^nei  ^ 
afofefs^id  j'and  <bat  there  (hall  be  any  de^vd^iljeilyon^*^    „ 
br  to  the  fafd  parties  thereto,  on  accodn't  Qf^tfie'Tji^i    '  '   ^ 

joint  trade^that  then  and  in  that  cafe  all  fucK^^cbts  as  *"  **^^**  ^^ 
(ball  be  tlien  due  from  the  faid  parties  on  accouot  pjf^  Miit^"*  ' 
fuch  their  joint  trade  (hall  be  by  them  forthwith  equally 
paid  by  the  furviving  partner;  and  the  executors  or  ^d- 
rnini^rators  of  the  partneir  fp  dying;  and  that  thei>  4ndaiidebts- 
and  in  fuch  cafe,  all  and  every  the  debts  as  (hajl  be  then  ^^^^.  ^^. 
due  to, the  faid  copartners  bn  account  of  their   faid  vided/ 

{*ojnt  trajde,,i)iaM  be  like^ife  equally  (hared  and  divided 
►efween  (lie  faid  furviving  partner,  and  the  executors 
and  adminiffratocs  of  the  party  fo  dying,  and  in  cafe 
^hey  catinot  agree  touching  the  divifion  thereof,  then 
the  fam^  (hall  be  done  by  cafting  of  lots  as  in  fuch 
cafe'  ufually  accufiomed,  an^  that  then  and  in  fuch 
cafe,  alfo  the  furviving  partner  within  ten  days  next 
jaftcr  the  decQa(e  of  his  partner,  Jo,  (hall  and  will  (if  p^'ncr^X 
fo  required}  at  the'Vequeft  and  charge  of  the  exccu-  affigmhe 
tors  o^  adminlRrators  of  the  party  fo  dying,  and  at  his  ^»^j«>^c. 
^her  or  their  cxpence,  either  gfllgn  or  pay,  or.fccure  to  cutonorad- 
be  paid  to  |he  (aid  executors  of  admini0rators,  all  fuch  uiniftiatoi^. 
decegfed  partner's  fhdTC  of  and  in  all  and  every  the 
debts  fo  due  to  the  faid  joint  trade  as  aforefaicT,  within 
twenty  days  then  next  following.     Ais'D  furtheh.  Of  tbcdi- 
ALSO,  that  from  and  aftcf  fuch  end  or  other  d<;ier.mi-  ^J^bts-te 
nation  of  this  prefent  copartncr(hip,  all  fuch  dcljits  as 
ihali  be  then  due  to  the  fai3  joint  trade,  and  fo  to  be  di- 
vided in  manner  as  aforcfaid*,  (hall  go,  belong  and  apper- 
tain to  the  parties  as  folloU^s,  vii. ' The" debts  fo  fhared, 
divided  or  allotted  to  the  executors  or  admlnillrators  of 
ihi^'  party  d^ing,  (hall  go  and  b^  to  {^is,  hef  or  their  ufe 

or 
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Mid  bfe  all  fais  part  or  fhare  ot  anc 
*ni  trade  uato  the  faid  7*.  D,  and 
forth  fhaUlofe  all  his  then  future> 
to  arirc^  or  be  had  or  made  thereby 
contained  to  the  contrary  ihereol 

*ke  rime     Akd,  &c.  [the  fame  as  to  J.  D.l 

Nm'micni!   *<>  tcod  money,  feep.  vi!.]  And,  Sc( 

moncf.        to  be  paid  by  partners,  fee  p.  vi.] 

Ail  ciurgei   the  (aid  mclTuage  or  tenement  bein 

Sm    '  '■''d  P"t'",  >nd  he  the  faid  T.  N. 
in  any  part  thereof,  Ind  he  the  faid 

As  to  the      the  oldbuilding  quite  upright,  toget 

tu*d?nti*of  houfe  thereunto  adjoinirig,  being  pa 

tbe  mcf-      there  being  another  part  thereof  wl 

'•"(«■         &c.    NOW  it  is  hereby  further  agre 
by  and  between  tbe  (aid  partief  ht 
fuch  new  building  {hall  b«  let,  or  t 
refidencc  or  dwelling  therein,  that  ht;  the  ft'd  J.  D.- 
fhall  yearly,  during  tbe  faid  copartneiQiip,  allow  and 

pay  quarterly  unto  the  faid  T.  M  the  fum  of for 

the  faid  old  building  and  walb-houfe  now  enjoyed  by 
htm  a«  aforefaid.  And  that  from  an^  after  fuch  new' 
building  fhall  be  let'to  any  p^-rfon  or  petfons  durii^g 
.this  copartner  Ihipr  that  the  rent  thereof  (hall  go  ^nd 
be  equally  divided  between  them  jfca  faid  parties  du- 

Ai  toap-     ring  the  time  of  fuch  let. ingthenffif.     .^'no  it  is  here-. 

rccntKEi.  by  mutually  covenanted,  agreed  and  declared  try  and_ 
between  the  faid  parties  hereto,  that  no  apprentice, 
during  the  term,  fhall' be  talten  by  either  of  them  the 
faid  copartners  into  the  faid  joint  trade  or  bufjflels, 
without  the  mutual  confent  of  each  other :  and  in  cafe 
any  fuch  apprentice  or  apprentices  dunng  the  f^id  co- 
partnerfhip  fball  be  by  them  fo  taken,  tljat  then  and  in 
fuch  cafe  all  and  eveiy  fum  and  fums  of  money  to  be 
had  and  received  witii  every  fuch  apprentice  uialj  ba 
equally  divided  between  ihem  the  faid  parties,  Ihare 
and  (hare  alike;  and  alfo  that  each  of  them  the  faid  ' 
parties  (hall  have  liberty  and  authority  during  this  co- 
fafin.'rlbip.to  command  and  empltiy  each  other's  ap- 
prentices 
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lfc»  ^iggmHb  -daofe  ^1^  tflPMnnrts  beitio  eon* 
Oiiitdy  mutntis  muumdisy  wbicb  oa  the  part  of  her  faid 
J^albiod  we  iiereby  covcnaoted  to.  be  paid»  done  and 
Bii'fiMpind,  igi'  «t.aear  tbeveto^tt  ihe  can  or  may  do. 
PMf^jBNBQ -irBTXikXH^tEts^  ,tbae  jnxafe  fuch  widow  Such  widow 
at  any  tuM  i»fiBr.  loch  admittance  into  the  faid  copart-  ^  ^^  at  u- 
mil^  fluiU  b«  jniodcd  xp  reiiacittilb  and  quit  (l^e  t^lol^n^ 
fiiaii>,ftbat.^)i^;aod  in  fuch  cafe^on  her  giving  three  neribip  up- 
flHMiibt  notiae  iJiiM^cor  totbe  funriying  partner,  it  (hall  ^  f^ng  3 
jftod  mmj  be  lawful  for  fucb  widow^  at  the  end  of  fuch  ^^     '^ 
^i»e  Biffflilii  police.  thei«of«  ^  be  at  liberty  to  leave 
and  4ttit  her  SaM  Cjppi^f^Mtrlh^  il^  the  laid  tr^dc*    I tf 

•        •       • 

[  No.  n.] 

^Br%3li>  ^hibenittre  made  the  ■  day  of  ■  iit 
Kii^  the  —  year  of  the  teigti  of  our  fovereign  lord 
George  thcThird,  &c.  and  in  the  year  of  our  Lord     ■    ■ 

between  A.  B.  of haberdaflrer  of  hats,  of  the  p^^^^ 

one  part,  and  C.  Z>.  ^of  «— ^^  aforefaid,  haberdalher 
of  hats,  of  the  other  part. 

t8!l)erc30  by  indenture  of  co-partnerfliip  or  cove-  „   ,_.  ^ 
nants  bearing  date  the       ■■  day  of  and  made  or  deed  of  co- 

mentioned  to  be  made  between  the  faid  C  Z).  of  the  ^mnerfliip^ 
one  part,  and  the  faid  A.  B.  by  the  name  and  defcnp- 
tion  of  J.  B.  of  the  borough -of  Ssaibwark^n  the 
ipbiuity  of  ^urryy  haberdafhcr  of  Tiats,  of  th^  other 
part,  they  the  faid  CD.  and  A.  B.  did  mutually 
covenant  and  agree  (under  and  'fubje£t  to'  the  pt^ovF*^ 
foes,  conditions  and  agrements  tRereTn  contained)  to 
become,  continue,  and  be  co-partners  and  joint  tra<» 
ders  togethers  in  ihe  trade  and  bUfiDefs  of  a  hsb^r^' 
dafher  of  hats  and  in  buying  and' felling  of  W0bf, 
•lea,  and  fuch  other  commoduhrs,  goods,  wares  ztA' 
ihcrchandize^  as  they  the  faid '  partners  flioold  nHV**' 
tu^Jly  chink  lit  and  agree  to  uadtx>r  doilin,'  W  and^ 

IL  k  during 
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during  the  full  time  and  term  of«-*«—  ye^rs^  to  be  ac^ 

compted  from  ibe dayof>"   ■■  next  enfuing  the 

date  thereof^  if  both  the  faid  parties  Should  fo  long 
live,  determinable  neverthclefs  as  theveafter  men* 
tioned;  for  the  managing  and  carrying  on  of  which 
faid  joini  trade  and  undertakiogy  tWy  the  fiud  parties 
agreed  to  bring  in  and  make  ttp  in  ready  money  or 
goods  At  for  the  purpofe,  approved  of  and  reaionably 
valued  and  appraifed  by  and  between  themfelvs^  <fr 
(in  cafe  of  any  diiFerence  between  them)  by  fucfa 
other  indifferent  and  proper  i^rfooB,  appraiiersy  aa 
they  ihoBki  mvtualiy  eie&  and  agree  upon  for  that 
purpofe,  a  capital  joint  flock  amounting  to  the  fom 
or  value  of  6000/*  whereof  the  faid  C.  D.  did  thereby 
agree  within  one  year  after  the  commencement  of  the 
faid  CO- partner  (hip  to  bring  in  and  advance  in  ready 
money  or  goods  as  aforefaid  the  full  fum  or  value  of 
4500/.  being  3-4th  parts  or  ihares  thereof;  and  the 
faid  A.  j8,  did  alfo  thereby  agree  within  the  fame  time 
of  one  year  to  bring  in  and  advance  in  ready  money 
or  goods  as  aforefaid  the  full  fum  or  value  of  i^ooU 
being  the  remaining  fourth  part  of  the  faid  capital  or 
joint  ftock  :.  of  and  in  which  faid  joint  (lock,  and  of 
the  gains,  profit  and  increafe  to  be  made  thereof,  it 
was  thereby  declared  and  agreed,  that  the  faid  C  D* 
his  executors  and  adminiftrators,  (bould  have  and  be 
intitled  to  three  full  fourth  parts,  the  whole  into  four 
equal  parts  to  be  divided,  as  and  for  his  (hare,  in- 
tereft  and  proportion  thereof,  and  that  the  (aid  A.  JB. 
his  executors  and  adminiftrators  ihould  have  and  be 
intitled  to  the  remaining  fourth  part  as  and  for  his 
ihare^  intereft  and  proportion  thereof.  And  whereas 
by  an  indenture  bearing  date  the  ■  ■  day  of  ■  ■■ 
and  made  or  mentioned  to  be  made  between  the  faid 
^.  B.  of  the  one  part,  and  the  faid  C»  D.  of  the  other 
part,  after  reciting  to  the  e£Fe£l  before  recited ;  and 
alfo  reciting  that  the  faid  C.  D.  had  advanced  and 
paid  into  the  faid  joint  trade  the  faid  fum  of  4500  A 
as  and  for  his  part  and  (hare  therein :  but  the  faid 

J.  B. 
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A:  8.  not  Wing  aMc  then  to  advance  and  pay  his 
faid  foarch  pare  or  (hare)  or  any  part  thereof,  had 
requefted  the  faid  O,  D,  to  iend  the  fame  upon  his 
bond  and-  the  ftcurity  next  iherein  after  mentioned, 
which  he  the  faid  C.  D.  had  agreed  to.  And  alfo  re« 
citing  that  the  fakl  A.  B,  by  one  bond  or  obligation 
under  hia  hand  and  feal  bearing  even  date  therewith^ 
became  boUnd  to  the  faid  C  D,  in  the  penal  futn  of 
vtoooL  with  condition  thereunder  written  for  making 
vtt  fame  void  if  he  the  faid  A,  B*  his  esEecutors  or 
adminiftrators  ftould  pay  or  caufe  to  be  paid  to  the 
fard  C.  D.  bis  executors,  adminiftrators  or  affigna, 
the  fuil  fum  of  1500/.  with  intereft  for  the  fame  at 
the  rate  of  5/,  per  cent,  per  annum  on  the  ■  ■  day  of 
'  then  next  enfuing  the  date  thereof,  and  as  a 
forther  feeurity  for  the  re-payment  of  the  faid  r50o/« 
and  intereft,  he  the  faid  A*  B,  bad  agreed  to  releaft 
and  affign  his  fourth  part,  ihare  and  intereft,  of  and  in 
the  faid  capital  joint  ftock,  and  of  the  gains,  profits 
and  increafe  thereof  to  the  faid  C  2>.  in  manner 
thereinafter  mentioned.  It  is  by  the  faid  indenture 
now  reciting  witnefled,  that  for  the  confideration  • 
therein  mentioned,  the  faid  A*  B.  did  affign  and  fet 
over,  remife,  releafe  and  quh-claim  unto  tbe  faid 
C  D.  all  that  tbe  faid  fourth  part,  ihare  and  intereft 
of  him  the  faid  J*  B*  of,  in,  and  to  the  faid  capital 
joint  ftock  and  of  ail  monies,  goods,  wares,  mer-*. 
cbandixes,  debts  and  effeds  thereto  belonging,  and 
which,  during  the  faid  co- partnerfliip  fliould  or  might . 
belong  thereto,  and  of  the  gains,  profits  and  increafe 
thereof,  and  all  the  eftate,  right,  title,  intereft,  pro^  . 
perty,  profit,  benefit,  advantage,  datm  and  demand  of  . 
him  the  faid  A.  B.  of,  in  and  to  the  fame  or  any 
part  thereof,  to  hold  unto  the  faid  C.  Z).  his  execu- 
t4Dr8,  adminiftrators  and  affigns,  as  his  and  their  own  . 
proper  monies,  goods,  wares,  merchandifes,  chattels^  • 
debts,  efFe£l& and  eftates,  from  thenceforth  freely. fon 
evermore,  fubjeft  to  a  provifo  therein  contained,  for 
making  void  the  fame  on  payment  of  the  faid  princi^ 

Kk2  pal 
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04  fu,^  of,  I  ioo  L  f n^l^iat^reft,  ^s  ^K^ih  j>«'tfcSlar^ 

ifOKiujoned^  us  in  Jiqd  l^y  tt^c  Ta/d  recite^  indepturet^^ 

|eta^io9  hcwig  ibqceVfj^tq  |-<rpHtftivcly  ^a'ij^  fha^'  rpbr'e 

PirtncWhip  fuily^^nd  .u\^%<c  9fgtpx^,^ ,  A^o  W^j^ca'3  chVJkUl 

cfbbUihtd.   c.jp/aad  ^.if/^v^  ivcrfiiicjtthc  far^.^— ^^^^^ 

..>^ — r.V^A:  and  .CQntinuj^d.9opiif  tiieri  and  jothtitntdci^t 

J|«fi«^«^'»^  ip  Ac  .<ai4  ^adc  or,  Wfiaofai  of  .a  hal>^^a0^er  6f  fcitti 

li*u,V/.*   a^  w.buying^aiul  fi?flingof. wool,  tcji,  ajrid  futli  oihei 

^oxii/B<klHi^»>  gpo^s^,>9rarci^ap,d  fiie^ch^iidi;?Ees,  J»^  the 

iaid-p^riics^  hav^  thought  fit  to  deal  in,  tp  t^c  ^^-j*^^ 

Afreentnt   ^f  .--r.^— ?  lailt  paft.,    J^iip^WH«REAf  the  faid  C^'JX 

ferdiflUtt-  ^^  ^^  ^^  haying  dt afjrn  .vn^ ajn  acco^irpF all  fbtii 

Uli  partiKerihip  ftock^  debts  iipd  cffeds^,' an ^  i^f  dielr 

receifKs  and  payoients  torching  ^heir  u!d  )o!nt-tra$ 

aad-jdcaIiog»lo  the  fcid^  -r-r^  day  of  -^-^  laft  pift,  dp 

•find  that. the  X laid  tjade  hath  not  anfwejed ,  the  erid 

•jivhtcii  was  iBtended  by  thefaid  copa^tnertbipj^  and  tliat 

ic  is  the  int«reft  of  both  the  /aid  paui^s  to  end  XfA 

deiermin^  the  fainey  whereupon  ..il  is  agreed?  by  and 

between  the  (aid  C.  D^  and  ^£f  tbat^the  uj^id  copar^ 

iier£bip  trade  and  joint,  dealing  Ib^ll  s^cjcprdingly  end 

aod  determine  as  from^tfae  faid   .  ,  ■■  dy  pf  ■■     '/':"■ 

Jail  pad  ;   and  that  the  whole  partnfri^i^ .f^occ  and 

debts  {halt  veft  in,  and  remain  the  propi^ty  pf  the  &jd 

C  JDi*  and  (hat  he  ^he  Cud  C.  D.  (ball  r^lc.aie*uhto  the 

(aid  J*  B,  all  deioanaa.  wbatfoever,  either  on  account 

of, the  ia4d.copartaer(hip,or  othqrw^fe  bowToevcrl  (av^ 

,«nd  f  ycrpt  th^  i^utx}  of  — ,  ■  .   .Jem  b^^  the  faid  '&  if. 

to  4fae:.C»id  y/^  B»  aivl  (or  paymienl  pf  wHtch  (he  (aid  !i?. 

£«  h^s<  t])|is  da.y  e^qutod  a  bond  toythe^  ffiid/Cl.D.  th 

th«  p^eoAhy.of  7TTrr,(  .a.qd  i^v,  regard  tlje^fai^  trade  hit 

.b^AnT^ar-iriedo.n  fro;u,^he/did  -^—  day  of  r~: — ^^,Jaft: 

pifti  ia».thejoiAC^M^ic;f  of  ijje  (aid.  t,  1).  and -^«  J?.  tHfc 

.Ciid  if.>U.,ig.lief*  pf /the,  jjfofits  whjcb  may  liav^  b^^^^ 

.  f2ad«>y,thc;ffi(dJpj^U,0ock.,froin  th,at  l}nie  to  the  id^jr 

^©f  thi;  datcJu?.^^of  j(  j  r^jjll^of  yvhiph,  .if  the.  copahnerlh  ip 

hadjqaiH4^»uetJ,wpuld  kj^ong'tpjbe  U'^^X  ^^  *f^^^  *  ^^- 

-  4uQML.oi  the  interpiWue*tq  t.Ke  (aid  C, .1)^,  b;v the' above 

tOienuoned  fec^rity)  haiti  agr^d  to  allow  froflb  the  £iiid 

day 
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5—-  AKoV^ERitAi  thcfiifif  vf.  A  hath  agfe^T wiih  uputnt 
the  fald  C IX.  to  cohtiiiim'  lif  the  fervlce  of^hlefKiil  to  conrinut 
'C.l>;:fromTicncelforth  to  fh^faid — -  daybf— ~  i'Jce^ofAt 
next^"  and"  i^om  that  tlbe  for' another  year  attb^  oOier? 
pption  dr'^de  fatd   C.  i>.  fl;>  as  he  do  figtii^  the 
fameT  in  Anting   to   the   fiid   J,  B.  two   nfontha 
at   leaft   before   the   exprratldh  of  the   faid  'term. 
And  the  JTaid  jt  6.  hath  agreed,  that  during  the  time 
that  he  (bait  W  in  the  lenHce  of  the  fiid  C.  D.  be  the 
raid  ji.  B.  'ftan  dingemiy  ferve  the  faid  C.  D.m  Che 
/Pf^acity  of  a  'fhopman,  and  behave  himfelf  in  every 
(cTped  as  k' llhop^      ought  to  do.    Now  this  11^-  Confidm. 
jJEKTURk  tviTNfissfiTH/thkt^in  purfuance  of  the  faid  ^**"' 
agVeenieht^  'itiid  for  diVeit  jood  caofei^  and  eonfidera- 
tionl;,  thenf  the  (Ai  C.  B:ttiA  A.  B.  theretmto  ref- 

!c£livcly  nioi^hgy' It  is  hereby^  Qiutiially  c^Venanted^  Difroiatlon. 
eciared  an'^  a^feed  by  the  firid'paffies  to  thefe  prefenti, 
>ad  the  fljid  G.D.  uniA.  B.  do^irdrally'lnd refpet- 
lively  for  b'di^rei  Ve^  and  for  their  ftvefal  and  ref^diVe 
heirsjexecutbiri  ihd  admlt^ftratoh,  covenfant^promifc 
ajid  agi^e  to  arid  wiih  the  bther  of  them,  his  heirs, 
executory  arid  kdbitiiftiratbrs'i^thkt  the  Aid  coparthev- 
ihip  or  joint  iWit  aiifi'fevefV  part  and  branch  thereof ; 
^nd  alfo^the  (ifd  Recited  Irifletitbre  of  the -^~  day  t>f 
^r-r^y^A  hkry  covehartti  krtitfe,' tfaufe^  prbvifo  aDd 
^irfepMrnt'therefri  i^ntaihed,^  fliajirtom'^he  — ^  diy 

*:*  '^  ■''^•''■-•••Kb/^  u  •■••■''  ■'■'    ii 


Iviii  APPENDIX. 

of laft  be  void  and  ebfiatutdy  coded,  d^terttuaed^ 

difcontinued  and  diflblved,  anything  in  tb^faid  recited 
indenture  of  coparcnerfhip  contained,  to  At  contrary 
in  any  wife  notwithftanding.     And  the  faid  J.  B,  \a 
Settleipent.  purfuance  of  the  faid  agreement,  and  for  and  in  con-* 
fideratibn  of  the  faid  fum  of  — —  /.  ef  lawful  motiey 
of  Great  Britain^  being  the  balance  of  the  faid  ae* 
count,  due  to  the  faid  A.  B.  for  the  board  and^  wagev 
as  aforefard,  to  him  the  faid  >/.  B.  in  hand  paid  by  ihe 
faid  C.  £>.  at  and  before  the  enfealtng  and  delivery  of 
thcfe  prefents,  the  reecipt  whereof  is  hereby  acicnow- 
ledged,  and  alfo  for-  and  in  confideration  of  the  cove- 
nants, relcafes  and  agreements  herein  contained  on 
the  part  and  behalf  of  the  Riid  C.  Z>.  hi«  executors  and 
adminiftrators,  and  for  divers  other  good  caufes  and 
confiderations,  htm  thereunto  moving,  hath  bargained, 
^f^^^«^^  fold,  aifigned  and  relcafcd.     And  by  thefe  prefents, 
to  one  part-  doth  bargain,  fell,  aflign  and  releafe  unto  the  faid  C.  J>. 
ncf*  bis  executors,  ad nttniftrators  and  afligns,   all  that  the 

fa  id  fourth  part,  (hare  and  intereft  of  htm  the  faid  A,  B, 
of  and  to  the  faid  capital  joint  trade,  and  of  all  poods, 
wares,  merchandizes,  monies^  debts  and  ej(e6t#there~ 
to  belonging,  in  any  manner  of  way  wiiatfoever,  or 
in  or  to  which  the  faid  faid  A.  B.  has  any  fight,  title 
or  intereft  jointly  with  theiaid  C  D,  by  virtue  of  4he 
faid  copartnerihip.     And  all  the  eftate,  right,  title, 
intereft,  property,  profit,  benefit,  advantage,  claim  and 
demand  wbatfoever,  of  him  the  faid  A^  B»  of  in  and 
to  the  faid  capital  joint  dock,  effeftsi  money  and 
debts,  and  every  of  any  part  thereof}  and  alt  the  pvo- 
fits,  produce,  gains,  phiceeds  and  advantages  which 
have  been  or  (hall  be  hereafter  made  by  the  faid  |Mct- 
nerfhip  in  any  manner  of  ways  whatftoever,  fo  as  the 
faid  A.  B.  his  executors  or  adminiOrators  fhall,  er  may 
have  no  claim  or  demand  on  the  faid*  CI  D.  his  ex«cu- 
tors  or  adminiftrators*  oii  account  i^f  the  feme.     To 
have,  hold,  receive  and  enjoy  the  faid  fourth  part,  (hate 
and  intereft,  and  aH  other  the  ftiare  afid  intereft  of 
him  the  faid  A.  B»  of,  in,  and  to  the  faid  ca^italjoint 

ftock. 
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fiock^  and  of  all  goods  wares,  iipLercbandi^es,  debts^ 
iQOiiicSs  .profits  and  eficdls  thereto  belongings  and  all 
and  fingular  other  the  prcmifes  hereby  affigned  and  re* 
leafed,  or  mentioned  or  iotended  fo  to  be,  and  every  part 
aiyi  parcel  thereof,  with  their  and  every  of  their  appur- 
^cnaBC4Sunto  (hefaid  CZ).  KU  exccutorsi  adminiftrators 
and  aflljgns,  to  and  for  hia  and  their  own  proper  ufe, 
benefit  aod  behqof,  and  as  his  and  their  own  proper 
gooda  and  cbauels  for  ever.  And  the  faid  J.  £,  for 
bimfelf,  his  executors  and  adoiiniflrators,  in  further 
pufuance  of  tbc  faid  agreement,,  and  to  enable  ^he 
faid  €^  D»  bis  c;Xficutors  and  adminiftratprs  to  receive 
all  the  faid  partneribip  debts  and  effects,  to  and  for 
his  and  their  own  ufe  aod  benefit,  hath  made,  ordain-  Powerof 
ed,  authortfed,  confiiiuted  and  appointed,  And  by  Attorney 
thefe  prefents,  doth  make,  ordain,  authorife,  confti-^ 
tute  and  appoint  the  faid  C.  D.  his  executors  and  ad- 
miniftrat<»:s  to  afk,  demand,  fue  for.  recover  and  re- 
cctve  of  and  from  all  and  every  perfon  and  perfons  debts^&c 
whatfoever,  all  and  every  the  debts,  fum  and  fums  of  mo<- 
^^y^  goods,  chattels  and  efFefis  whatfoever  and  howfo* 
ever,  now  due  and  owing  or  belonging  to  the  faid  copart* 
iterOiip  in  any  manner  of  ways  whatfoever,  and  upon  re- 
ceipt of  the  fame,  or  any  and  every  of  them,  or  any 
and  every  part  and  parcel  of  them,  and  every  of  them 
to  give,  iign  and  execute  proper  and  fufficient  releafes, 
acquittances  and  difcharges  for  the  fame  ;  and  for  that 
purpofe,  he  the  faid  j1^  B*  doth  hereby  give  and  grant 
unio  his  faid  attorney  and  attornies,  full  power  and 
authority  to  (late  and  fettle  all  accounts  and  differ- 
ences) any  ways  relating  to  the  faid  copartnerfliip 
joiftt  trade,  with  all  and  every  perfon  and  perfons  what- 
foever, and  to  compound  and  releafe  all  and  every,  or 
any  part  of  tbv^faid  debts  and  demands,  as  he  and  they 
&ali  think  fit  and  ncceifary.  And  to  do  all  and  every 
other  ad,  matter  and  thing  whatfoever,  in  and  about 
the  .premii]«s,  as  fully  and  ei}*e6lually  to  all  intents  and 
puiTpofes  as  he  the  faid  J.  B,  could  or  might  do  if  per- 
fonally  prefenr.      And  the  faid  J.  B.  doth  hereby  for  ConfirmatU 

K  k  4  himfelf,  ©nof  afts. 
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cpnArm  all  and  .whatever  tb^  foM  <rs>'i?v)iit«X€6iliot»  ^ 
Of  fidniifiifiratQ»  ibft|l  -or  may  iMrMiy^doior  ikufe  tefc.  < 
be  ^pi^^  in  a44  «hQM  tbepftmiffeii)  ^jr.^  vintife  cfTrtiier^d 

eottoi^  .adinitiiftta^^FS  atid  iiffigiMvlhttbhDttherrnit'* 

aotttfi*.     '«o^.PP«^.w»W  at  aiyr  ciflfio  AT  iiiwi  hl»i«ft«^'jwci*«pf 
leafedebuv  tekfife^;  afquit/Ar..di^iv»rgftrf|nj^ftl  4lit  |kbiti^ 

or.j[vM^;thai;  Aall  1^  bH>itgbt»  fuedar  oQmm^ard'.^ofi 
or'pnf^i;9ount-4>f  .xhc/aifiit^  wil^cmt  lebr  pafilbae^ofidiie:a 

fai4.]  6v  P^  for  th^  p^fi^f^iifi  Wfiti«|>  i^cA  Jiad  Midt} 
ol^i^'ijleflf ; .  tfqr-flbaJU  i>9rjwi|l'do»  .or  ft|ffc«pi«»«iiifcir' 
tcV  ^^.,danc>  any  .^,oi»^C(€i^<  or.4(Uxtgt:l^«fa|cfeea«r^i'; 

w^^rcby  ithe  faidi^^  Z>^i^i»^Cx«CMW»rAft  tftdoiiiiifteiterH'- 
or..^fr^nj6.fiiaU,  pr  jpay  b«  bMiderdd^^idbftcudked^ift-.s 
the  /eqpv^ring  and  r<ci;Lying.i>f  |Jie  /atfi  liri^co^ils^  ^' 
.  <hat(elsi  and  effe^^',.duey  ow^0g^;)ndi3elpi\|iAg^ia.t^ 
(ki'H.copartoexibip^.or  ajijrpart  tb^l^qf^^  -. 

^r further    the.golt  and  cliacgi;/o(  (1^  &id.^>i^.ilot.|ieffQriVk«iiii^l 
^'^^'^^'     cxe'c^tci  all  and  fi^ycfy/uf^l^er  aBd.o|;b^.;U«&ti>iiuiitcitai . . 
and,  rhiqgs^  for  th({  bcttier:.^abling  hiQi  ^M^'€,Dur 

his*,executD/|y  ^dnyf i^-^-^W^  4ir;ai6g|7ji;|j>.ff8t  b[i,ai^f.-i 
revive  tbe  fams,..jo  ^f»d.fc^Jt»j8/in4.«hf»»>flvaiife}an*  d 

iL^'a^H^i^^^^^^  dcr^?^u>p§,^p3aqpd^H^x^l.r<Jrxiifcd,^l«%W  i 

qutt.,claijg[jfd^  ,i^ij[4)  by»At^cfc  prcf^flfe  ?WiTH.fef.:biip%:  A 

an^.fprVver,i^ui'trc)^^         xbf  fa^d<^*<Prbi»/ram:^  ■•  * 

*"ii^,vip^^».  i^^h>^^,^^'9f  .'>^l^li^.(uil«^.diflw«!.fn 
cn({i,§,  C95iLtf ox/:f  iie/j,  qf^rqcJ^,  bpuda,  cayfif an(|i»  MH«iU  v 
bi]Is^\4^n|^g<^^ei}^t?,.f.ight,  luie^^jaiois  a^^.^i^^mtadf  ?x  - 


'  •■» ' 
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bcMifcaf imvc^  «biiiH  cbftlleng^^r  dediaiid  agiiiini  ihtt 
fMd  fiU*iX  his^licfif^tCiiecttdrs  or  iMiAtitfatbrs  for  t>f 
byTinsToQ  or?iit«aii«  of  lh«  ftik^-^fkifffierAifp,  or  any 
oii|terrm*tef«.'«tefe^<ti<thing  Whatibe^rf' from  the  be-  ' 
gUuuagtifilinPMtki  DO  the  d»y  of  the'dste  hereof, Tave 
aod:«icdepc  tbe  eovtfiltnts/' dtefe*'  lihfd  agreemchb^ 
bdroih  >after  cwoMaUied  M  thi^  parr  and  behalf  of  the  * 
faiik  A I^  JibsextcatotH  and  iHhiiiniftrators:,  to  be  p^dv 
daMtovper^Mned.    •  Aiii>  the  ftlMl  d  Dr  in  purfitance  ^«c«P«*' 
of-tbe'<£Hd  agrteintvit^  and  >{i^'€onltderation  of^the-^*^ 
afaovci  aMiMDAtd  a^Aniem  and  releife,  doth  heteb^' 
acpcptoetihttfiiid^jo^t^bckydebt^itTid  eiieat)  in  Ml  ^ 
of-taU  demaMiQ  ti^liirh^fa^  or  Mil'execntors  ot  adinltii- 
fiitMrsr  ita^e:^r  qilh  M*  may  have  ih  the  faid  A.  B.' 
bift.cnoMoff^^ir  vdmlniRfato)^,  for  or  by  reafbn  or 
m^aM^rdMNfaki' Wpsirtnetflbip  or  joint  dealing,-  or  oo  ' 
anjr^Mber  ac«ooiit4I^KbeVer,  except  aa  herein  before '^ 
and.  after  Hr^Meffted*    Akd  ^he  ffid  C.  D.  hath  re-  ' 
miied,  i^leafbd^  ^and  for  ever  qtik  elatmed.     And  bj 
thefe^prefenti^  doth  for  biitrfcif;  his  heirs,  execotors,  J^^  , 
ani  odaMiifllMtor^v  r^mife,  releafe,  and  for  ev^  quit*  J^wJS 
claiin.uilto '<fae^fiiid  i#.  B.  hit  exei^utors  and  admini*  4tM>i» 
ftriMrs^  ally  tmd'  'all  manner  of  aAion  and  ai^otia, 
cattfesftd  duiliei'df'  iSidns,  (bits,  dHFerences,  contro- 
verts, qoarrehi  iKMida,  covenants,  notes,  bilis^  da* 
niaiges,xiaiin&itod  demands  whatibever  and  howfoever, 
bottrac  law  and  in  equkj,  which  hk  the  faid  C.  D.  now 
liath^or  which  he  his  executora,'  adorinifirators  or 
afligm  caiidr*  af«y  at   any  time  of  titnes  hereafter, 
have^  claim;  ilhriienge  or  demand  of  or  againft  the 
fei4>^  ^.  Hi$  heirs,  execators  dr  adminiftrators,  for 
or  by  reafbnor  means  of  the  faid  dofpartnerfbip,  or  any  ' 
other  ma tcer^^Drtihtng'- relating  thereto,  or  ^ny  other 
maKer^  caihb  or- thing  w^atfoerer,  from*  the  beginnihg 
of  ihe:<worfdj  ti*  the  <fay  of  tb^  date  hertof,  uve  and 
excepa *the> c<yren^ffif t  md  agreembht^'  herein '  contain- 
ed»  ioA  r)¥e  p^rf  an^  bcbalf  of  thi  tUfd  Jf.  B.  bis  execu-  : 
tors^fiud^aiimlfeiiftfAtOfiB,  id  be  dttfhe-and  performed.  ^* 
wnou  And 
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And  alfo^  fave  and  eatcept  the  fotd  finn  of  «^*— -  fd  as 
aforefiiidy  doe  from  biar  tlie  faid\^.  £•  to  the  faid  C  Z>. 
by  virtue  of  the  CM  above  mentioned  bond,  bcartng 
even  date  herewith  as  aforefaid.  Anp  the  faid  C  D» 
^a^dcbts  *^  doth  hereby  for  himfelf,  his  heirs^  executors  and  ad- 
miniilratorSy  covenant,  promife  and  agree  to  and  with 
the  faid  y/*  B,  his  executors  and  adminiftrators,  in 
manner  following,  (that  is  to  fay),  I'hst  he  the  faid 
6\  £>•  his  executors  and  admtntftracors  fhall  and  will^ 
as^foon  as  conveniently  may  be,  pay  and  difcbarge  all 
debts  and  demands  whatfoeter,  due  and  owing  from 
the* faid  C.*D.  and  A.  B4  on  account  of  the  faid  co- 
partnerfhip,  or  which  he  the  faid  A,  B,  his  executors 
or  admiiiiftrators  (hall  or  may  be  liable  to  pay,  fatisfy 
or  make  good  jointly  with  the  fatd  C.  D,  for  or  by 
reafon  or  meiins  of  the  (kid  copartner&ip.  And  aifo. 
Indemnify,  fli^u-and  will  ffom  time  to  time,  and  at  all  times 
hereafter,  well  and  fufficiently  fave,  defend,  keep  harm* 
}efs  and  indemniiied  the  faid  J,  B.  his  heirs,  executors 
and  adminiftrators,  and  his  and  their,  and  t\ery  of 
their  eftate,  goods,  chattels  and  eflfeds  of,  from  and 
againd  all  cofts,  payments,  charges,  demands  and 
expences  whatfoever  and  bowfoever,  which  he  the  faid 
A.  B.  his  heirs,  executors  or  adminiftrators,  or  his  or 
their  eftate,  goods,  chattels  or  eiFeds  (hall  or  may  fuf« 
fer,  fuftain  or  be  put  unto,  for  or  by  reafon  or  means 
of  the  faid  copartnerfliip,  joint  trade  or  dealing,  or  for 
or  by  reafon  or  means  of  the  faid  C.  D.  his  executors 
or  adminiilrators,  making  ufe  of  the  name  of  the  faid 
A,  B.  in  any  fuit  or  adion  for  the  recovery  of  the  faid 
copartnerfhip's  debts  and  efFeSs,  or  by  reafon  or  means 
of  his  being  made  defendant  in  any  fuits,  or  any  other 
matter  or  thing  whatfoever,  relating  to  the  faid  co- 
Covenant  partnerfliip.  And  it  is  hereby  mutually  agreed  by 
lorfecord  and  between  the  faid  parties  to  thefe  prcfenis,  that  the 
brr'hefto  ^^*^  ^-  ^*  ^*^'  continue  and  be  a  fervant  as  a  fliop- 
innnothe     man  to  the  faid  C.  D.  in  the  faid  bufinefs,  from  this 

other,  ^inie  to  thc  ■  ■     ■  day  of now  next,  at  tjie  wages 

and  after  the  rate  of  100  /.  year,  which  thc  faid  C  D. 

hereby 
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hereby  agrees  to  pay  him  by  monlUy  paymentSi  that  is 

to  fay, /•  oa  the  laft  day  of  ever)rt:alendar  month, 

to  be  compuied  from  the  date  hereof,  and  in  propor* 

tion  thereto  for  the  fraciionor  remainder  of  a  month  on 

the  laft  day  of  the  faid  term.     And  that  he  the  faid. 

A.  J9.  ihall  continue  afterwards  ia  the  fervice  of  the 

faid  C.  D»  for  one  year  longer,  to  commence  from,  the 

— —  day  of  ■■  ■      next  in  cafe  the  faid  C.  D.  fljalJandtobc 

think  fit,  to  continue  him  the  faid  A.  B.  fo  long  in  the  ^^;;^"^^^*' 

faid  fervice,  and  (hall  frgnify  fuch  his  intention  inofArL 

writing,  at  leaft  two  months  before  the  faid  — «-  day 

day  of  — —  next,  at  and  after  the  tate  aVid  wages  ^ 

jooL  a  year,  payable  by  monthly  payments  asaforet 

faid.     And  that  the  faid  A.  B.  during  the  rime,  he 

fhall  be  in  the  fervice  of  the  faid  C  Z>.  (hall  diligently 

attend  the  bufinefs  of  the  faid  C.  D.  as  a  {bopman, 

and  behave  himfelf  in  every  refpeft  as  a  {hopman  ought 

to  do.     In  witness- 


Ixii  A  f  P   E'  N   D  I   X. 

Ai7D  alfoy  fave  and  except  the  fsid  fmn'^f  «4a*—  f6  as 
afopefiiid,  dtfe  from  bim  the  faid\i/*  B^  to  the  faid  C.  £>. 
by  .virtue  of  the  fasd  above  mentioned  bond,  beamig 
emn  date  herewith  as  aforefaid.  Anp  the  faid  C  £>• 
^aTdcbte.*''  ^^^^  ^^rchy  for  himfdf,  his  heirs,  executora  and  ad- 
mioiftratorSi  covenaat,  promife  and  agree  to  and  with 
the  faid  j/.  B*  bis  executors  and  adnuniftrators,  in 
manner  foUowing,  (that  is  to  fay},  I'hst  he  the  faid 
C  £)•  his  executors  and  admintftracors  {bail  and  will^ 
asfoon  as  conveniently  may  be,  pay  and  diicfaarge  all 
debts  and  demands  whatfoeter,  due  and  owing  from 
the- faid  C.'D.  and  J,  B*  on  account  of  the  faid  co- 
partnerfhip,  or  which  he  the  faid  A,  B.  his  executors 
or  adminifirators  (hail  or  may  be  liable  to  pay,  fati&fy 
or.  make  good  jointly  with  the  fatd  C.  D,  for  or  by 
reafon  or  means  o(  the  f^rrd  copartnerihip.  Aki>  alfo. 
Indemnify,  flj^jj^and  wiU  from  time  to  time,  and  at  all  times 
hereafter,  well  and  fufficiently  fave,  defend,  keep  harm* 
}cfs  and  indemnified  the  faid  J.  B*  his  heirs,  executors 
and  adminiftrators,  and  his  and  their,  and  every  of 
their  eftate,  goods,  chattels  and  effedls  of,  from  and 
againd  all  cods,  payments,  charges,  demands  and 
expences  whatfoever  and  bowfoever,  which  he  the  faid 
J,  B.  his  heirs,  executors  or  adminiftrators,  or  his  or 
their  eftate,  goods,  chattels  or  efFeds  (hall  or  may  fuf« 
fer,  fuftain  or  be  put  unto,  for  or  by  reafon  or  means 
of  the  faid  copartnerihip,  joint  trade  or  dealing,  or  for 
or  by  reafon  or  means  of  the  faid  C  D.  his  executors 
or  adminiftrators,  making  ufe  of  the  name  of  the  faid 
jt.  B.  in  any  fuit  or  action  for  the  recovery  of  the  faid 
copartnerfhip's  debts  and  efFefls,  or  by  reafon  or  means 
of  his  being  made  defendant  in  any  fuits,  or  any  other 
matter  or  thing  whatfoever,  relating  to  the  faid  co« 
Covenant  partnerfliip.  And  it  is  hereby  mutually  agreed  by 
forfecorrd  and  between  the  faid  parties  to  thefe  prcfents,  that  the 
C'So  ^^'^  ^'  ^'  ^*^*  continue  and  be  a  fervant  as  a  {hop- 
man  othe     man  to  the  faid  C,  D.  in  the  faid  bufmcfs,  from  this 

oihcr,  time  to  the  —  day  of now  next,  at  tjie  wages 

and  after  the  rate  of  lOO  /.  year,  which  the  faid  C  D. 

hereby 


INDEX. 


^[batement 

J  F  an  a£lion  is  brought  a* 
'"'  gainft  one  partner  only,  no 
advantage  can  be  taken  of 
the  omiffion,  but  by  plea  in 
abatement  Page  347 

ft  cannot  be  given  in  evidence, 
for  the  not  pleading  it  in 
abatement^  is  a  waiver  of  the 
objedlioii  344. 

acceptance. 

Where  there  are  two  joint  tra- 
ders, and  one  accepts  a  bill 
drawn  on  both  for  himfelf 
and  partner,  it  binds  both  if 
it  concerns  the  trade :  other- 
wife  if  it  concerns  the  ac- 
ceptor only  in  a  difiin£t  in- 
tcreft  and  refpeA  52 

accountu- 

When  an  account  is  to  be  ta- 
ken between  partners,  each 
is  entitled  to  be  allowed  a- 
gainft  the  other  every  thing 
he  has  advanced  or  brought 


into  the  partnerlhtp  concern, 
and  to  charge  the  other  part- 
ner in  account,  with  what 
that  other  has  not  brought 
in,  or  has  taken  out  more 
than  he  ought        Page  302 

Though  length  of  time  is  no 
bar  between  merchant  and 
merchant,  whilft  their  ac* 
counts  are  going  on,  yet 
dealings  having  ceafed  many 
years  between  them,  and  af- 
ter difputes  there  having 
been  an  acquiefccnce  till  the 
death  of  one  of  them,  the 
Court  of  Chancery  will  not 
decree  an  account  with  the 
furvivor,  but  leave  the  plaini^ 
tiff  to  his  remedy  at  law  303 

In  a  caufe  for  an  account  of  a 
copartnership,  both  partners 
being  dead,  a  receiver  (batt 
be  appointed  443 

Where  perfons  have  mutual 
dealings,  figning  the  account 
is  not  neceflary  to  make  it  a 
A  a  ted  one,  but  it  is  keeping 
it  a  length  of  time  without 

making 
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ifiakiitg  an  objection)  which 
binds  the  perfon  to  whom  it 
is  fent  Pagt  317 

An  account  in  partnerfliip  trade 
ihall  not  be  infpeded  after 
the  laft  balance  3 1 7 

Actions  of  account  may  be 
brought  by  one  partner  a- 
ga'mft  another  328 

Items  in  a  partnerfhip  aceount 
relating  to  the  particular  in- 
csreft  of  the  book-keeper, 
will  not  be  fupporteii      310 

According  to  the  cuftom  of 
EngJandj  if  two  joint  mer* 
chants  occupy  their  ftock, 
goods  and  merchandize  i$ 
common,  to  their  common 
profit,  one  of  them  naming 
himfelf  a  merchant,  ihall 
have  an  account  againft  the 
other,  naming  him  a  mer- 
chant and  charge  him  as  his 
receiver  50 

Nothing  is  to  be  confidered  as 
the  exclufive  (hare  of  one 
partffer,  but  his  proportion 

.  of  the  reftdue  on  balance  of 

•  the  account  1 74 

An  aJ^ion  of  ajfumpfit  may  be 

•  maintained  upon  an  exprefs 
promife  for  the  amount  of  a 
balance  ftruck  on  a  partner- 
fhip account,  though  there 
was  a  covenant  between  the 
parties  to  account  3 1 8 

An  a&ion  cannot  be  mantain- 
ed   by  fevcral   partners   for 


(  goodsfold  byofte  of  them  \W^ 
ing  in  Guernfey^  and  packed 
by  him  in  a  particular  man- 
ner for  the  i^urpofe  of  fmug- 
gling,  Though  the  other  part- 
ners who  refide  in  England 
(hould  know  nothing  of  the 
fate  Page  224. 

Where  there  is  a  partnerlhip 
demand,  all  the  partners 
Ihould  join  in  the  aAion,  for 
the  contract  and  undertak- 
ing is  joint  335 

One  partner  may  maintain  an 
adHon  for  money  had  and 
received  againft  the  other 
partner  for  money  received 
to  the  feparate  ufe  of  the  for- 
mer, and  wrongfully  carried 
to  the  partnerfhip  account 

213 

See  Executor. 

Agreement. 

The  Court  of  Chancery  10  car- 
rying agreements  into  exe- 
cution,govern  themfelves  by 
a  moral,  not  a  mathematical 
certainty  25 

A  man  entering  into  an  agree- 
mcnt  and  afterwards  fabdi- 
viding  his  beneficial  intereft 
under  it,  among  others,  is 
alone  liable  to  the  perform- 
ance, and  the  fub-contra£l 
does  not  conftitutc  a  part- 
nerfliip 45 

//.  B,  C,  and  Z>.  enter  into  an 

agree- 


I    N  ^D    E    x; 


IxyZ 


MgTtemttkt  \j%ipt3j  to  pur- 
.  chafe  goods  in  the  name  of 

*<  .i/<.onl)i«  and  fsach  to  take 
ail^uat  ihar«S)  {hic  it  does 
HOC  appear  that  they  agree 
jointly  to  refell  the  goods. 

<  On  the  failure  of  J,  the  oCr 
lenfiUe  buyer,  B.  C.  and  D, 
are  not  anfworable  to  the 

-  feller  as  partners       Pagf  48 

In  eonftruiog  agreements  there 

is  no  difference  between  a 

Court  of  Law  and .  a  Court 

^  of  Equity  126 

9[pp?etit(ce. 

Where  two  perfons  carry  oh 
the  trade  of  a  brewer,  and 
one  of  them  has  ferved  a  re- 
gular apprenticefbip,  but  the 
other  has  not^  the  partner 
not  having  ferved  fuch  ap- 
prenticefliip,  is  not  liable  to 
the  penalty  of  the  ftattue  5 
£iiz,  c,  4.  The  policy  up- 
on which  ^at  a£l  w^s  made 
having  from  experience  be- 
come doubtful  74 

AiSgnees  under  a*  commifllon 
of  bankrupt  agaipft  one  part- 
ner, can  only  be  tenants  in 
'common  of  an  undivided 
fhare,  fubjed  to  all  the  right 
of  the  other  partner        202 

Joint  aiSgnees  not  permitted 
to  prove  againft  the  feparate 


eftatct  the  balance  of  a  long 
account  due  from  the  part* 
ner  to  the  partnership. . 

-  i 

amimpflt 

On  the  diflblation  of  a  partner* 
fhip  between .  A.  B^  and  C. 
a  power  given  lo  A.  to  re- 
ceive all  debts  owing  to, 
and  to  pay  all  thofe  owing 
from  the  late  partnerfliip 
does  not  authorize  him  to 
indorfe  a  bill  of  exchange  in 
the  name  of  the  partnership^ 
though  drawn  by  him  in  that 
name  and  accepted  by  a 
debtor  to  the  partnerfliip,  af- 
ter the  di/Tolution.  The 
perfon  therefore  to  whom 
he  fo  indorfed,  cannot  main- 
tain an  adion  on  it.  againft 
A*  Bm  and  C.  as  partners. 

Neither    can     fuch    indorfee 

maintain  an  a^ion  againfl: 

A.  ^.  and  C.  for  money  paid 

to  the  ufeof  the  pactnerfliip, 

.though    in  fa£t  ihe    money 

advanced  by  Umindifcount- 

,  *  jng  the  bill  be  applied  by  A. 

^    %a  the  payment  of  a  debt  due 

•    frojin  the   partnerihip    40^ 

Affugopfit  for  partneibip   debts 

may  be  brought  againft  one 

partner    only,     and    unlefs 

he  pleads  in  abatement,  he 

fhail  be  afterwards  MncKid  - 

^^  339 

Af^ 
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Jfitrnpfit  \0iSug  an  cqtfittMe 
adiottt  CMinot  be  fupported 
wberetlie  offtLm^fn  arifc^  frolB 
••  •oaMfeicAUOus  demand 

WlMf*  » Mmce  of  Bccouiict 

is  ftf  ucJc  Off  (Im  iliflUntion 
o  a  partairfllip^'  m£itmf4k 
u^'}'.  lie  tl8 

In  <,fim^/:t  agaiaft  fevtral,  a 
jo  iit  ri.bt  or  cootraA  muft 
be  proved  67 

How  partner*  fliould  declare 
in  ajfum^t  50,  5 1 

If  two  per  font  joint!/  engage 
in  a  ftock-jobbing  tranfac- 
tioa*  and  ir.cur  lofie^,  and 
cmplojr  a  broker  lo  pay  the 
diffurencety  and  one  of  them 
lepay  tbe  broker  tdl^f^  ihtfri^ 
vity  and  c^nfent  of  the  othtry 
tbe  whole  ifam,  he  may  rew 
cover  a  moiety  from  that 
other  in  an  a£(ion  for  money 
paid  to  bta  ufe,  notwith- 
fianding  the  7  Geo,  2*  c.  8* 
which  avoids  and  declares 
illegal  all  ftock- jobbing  tran* 
fadions  133 

But  10  fitch  a  cafe  of  an  Dlega] 
tranfadiorii  if  one  partner 
pay  money  for  another,  fi;j|fr- 
#«/  am  nefnfs  authprity^  be 
canaot-rrcover  it  back    244 

If  there  are  two  part  nets,  and 

one  bvya  goods  for  both, 

and  the  other  dies,  the  fur- 

vivor  may  be  charged  by  in^ 

jdibiiatus  fiffumpjit   generally 

7« 


Bankrttptey  an4  wwtiicme  •f 
one  partner,  4oea  net  dt(^ 
charge  the  oUters,  10  Jim* 
t.  IS  /3.  P^g^ZS9 

An  att  of  bankruptcy  by  ono 
partner,  is  co  many  purpofea 
a  diflblunon  of  tbe  partner* 
ftip  41* 

If  one  of  f wb  partners  commit 
a  fee  ret  ad  of  bankruptcy, 
the  other  partner  tnay,  fdr  a 
valuable  confideration^  nnA 
without  fraud,  difpofe  of  tbe 
partnerfhfp  effirds,  and  tho* 
hehimfelf  afterwards  become 
blfikropt,the  affign^es  under 
a  joint  commiflion  cannot 
maintain  trover  agaihft  the 
hon&fide  vendee  of  fuchpart* 
nerlfaipeffeas  2co 

A  fecret  ad  of  bankruptcy 
committed  by  one  partner, 
is  not  ftiflScient  to  overturn 
an  account  fettled  by  agree* 
ment  between  both,  after 
the  expiration  of  the  partner- 
fliip  318 

A  commiffion  of  bankrupt  a^ 
gainft  one  of  feveral  part- 
ners, is  to  be  confidered  as 
an  exetntiooy  and  not  as  a,n 
aAion  413 

Tiio  afligneca  uader  a  com- 
mWon  of  baiikrivcey  aga'at 
one  partner,  tan  only  be  te« 
nants  in  cotaaon  of  an  an* 
divided  iB0K^9  fnbjefl  to  «& 
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1    N    D 

the  right  fdfVSi'oihcT  part- 

An  f^mgamc^b^.^ecd  of  onl^ 

J  I  (hjirc  oT  yfDnr  I  ncimi^  ^tr 
K^^y  to  a  honafidi  <;rcditor, 

^n  contemplntion  of  bank- 

Bgt  fee  r^n/ra    .  -    iind-  \ 

A  commiiKon  of  bankrupt  rpajr 
liTiiC  ^gainft  one  partner  for 
JEV  debt  du^  b)r  (he  partnerfi^Ip 

On  a  bankruptcjr  between  part* 
liers,  they  ar«  i^fititl^d  as  a- 

!(ainft  (^apb  other  to  the  ba* 
ance  of  aceouncs  1 60 

WJicrt^piirtners,  become  bank- 
rupts, the  allowance  \%  to  be 
divided  between  thenii  in 
the  proportions  in  whiQb  the 
iurplus  of  their  rcfpcdjve 
{(jjparate  cffcfts,  and  ^heir 
f^fpe^E^ive  proportiui^  of  th^ 
joint  iTuody  have  contributed 
to  the  pajjDent  of  the  joint 
debts  210 

And^partqerjt  cati  have  but  one 
allpwance  ii^r^«^t  (o  their 
J9» r>i  « fW  fcpj^rjd^  cftitte  > \  I 

A  commiilion  of  byj^rjiptis  l*. 
he  confiJefeq  as  »n  txctu* 

yd  whcryj^jMf^l^er.^fiia^ 
tot  he  owes  tn^  debt      4?  3 
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The  Bank  of  ^gkp^^h^t.^ 
fpecial  power  conferred  on 
k»  as  a  company^ taiilMaad- 
g4vQ  out  uegoiiabtD  notes, 
by  thamfflvel  or  ibeir  fer- 
;Vants  ^agi  53 


i. 
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A  bond  in  the  penalty  of.ioo/. 
conditioned  for  the  perform* 
ance  of  articles  of  partnar- 
fli'p,  is  not  an  ufurious  con* 
tra£t  198 

A  bond  creditor  to  wheoEi  the 
partners  were  jointly  andfe*- 
verally  bounds  may  mak€ 
bis  elcAibn  to  come  againft 
the  joint,  or  feparate  aftate^ 
but  not  againft  both)  except 
for  t;ie  deficiency,,  and  afier 
the  otbtr  creditors  aft  paid 

Cettificate.  . 

Certificate   of    one    psrtQcr 

bankr«)pt   not  to  diibbwgo 
hit  copartHet  ..    ^59 

Special  tarincrll^ip  .maf  }m 
coptra^ted  ii^Maf  %  charter^. 
Pi^rty  ,  1. 4 1 

A  chartar-partjr  is  an  s^)^^. 

ttrument)  inaccurate  and  in* 
L  1  formaj> 


Ixit 
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formal,  and  by  the  introduc- 
tion of  different  claafcs,  at 
different  tinies,  it  is  alfo 
fometimes  contradidory 

Pagi  125 

The  charter-party  fettles  the 
agreement,  as  the  bills  of 
lading  do  the  contents  of 
the  cargo  1 13 

Charter-[>artles  have  always  by 
the  common  law  had  a  ge- 
nuine conftru&ion,  yet  they 
muft  be  regularly  pleaded 

114 

Charter-parties,  like  all  mer- 
cantile contraAs,  ought  to 
have  a  liberal  interpretation 

126 

Companies. 

The  King  by  his  charter  may 
conftitute  fraternities,  or 
companies,  for  the  manage- 
ment of  foreign  or  domeftic 
trade  56 

None  but  the  King  can  ereft 
a  fociety  for  trade,  or  public 
trading  company  57 

But  the  King  by  his  charter 
cannot  make  a  total  reftraint 
of  trade,  for  fuch  a  patent 
would  be  void  57 

If  one  or  more  perfons  enter 
into  a  public  company,  and 
becohie  Iharers  of  the  joint 
flock,  .yet  it  is  not  a  partner- 
Ihip  58 


Conreflt 

Coofent  is  neceflary  to  com- 
plete  every  contraft 

Pog^  130  in  HeiiM 

ContraSiEF. 

A  contraA  made  by  two  part- 
ners, to  pay  a  certain  funoi  of 
money  to  a  third  perfon, 
equally  out  of  their  own  pri- 
vate caih,  is  t  joint  con- 
trad,  and  they  muft  be  joint- 
ly fued  upon  it  331 


Contfnuattce; 

Money  lent  to  a  trader  by  a 
partner  who  retires  from 
bufxnefs,  at  legal  intereft, 
with  an  additional  annuity 
for  a  certain  term  of  years, 
is  not  a  continuana  of  the 
partnerfliip  44 


CceHftoi. 

What  tranfadion  of  an  ab- 
fcondiog  partner  in  favour 
of  a  partnerfliip  cjreditor, 
will  be  fraudulent  and  void, 
and  prevent  fuch  creditor's 
being  entitled  to  any  part  of 
'the  partnership  e£e^s    423 

Where  perfons  in  trade  have 
been  conneded  in  variotts 
partneribips,   and    a   joint 

com* 
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Commiflion  taken  out  againft 
them  all,  an  order  has  been 
made  for  keeping  diftin<ft 
accounts  of  the.  different 
partnerflbips,  as  well  as  the 
feparate  eftates  of  each  part- 
ner Page  21 '^ 

A  joint  and  feveral  creditor 
muft  eled  whether  be  will 
prove  againft  the  Joint  or 
feparate  eftate  361 

But  he  may  come  in  upon  the 
furplus  of  the  other,  if  there 
fhould  be  any  361 

If  a  creditor  of  one  partner 
takes  out  execution  againft 
the  partnerfliip  eileds,  he 
can  only  have  the  undivided 
(hare  of  his  debtor ;  and 
muft  take  it  in  the  fame 
manner  the  debtor  himfelf 
bad  it,  and  fubjed  to  the 
rights  of  the  other  partner 

202 

A  bond  creditor  to  whom  the 
partners  were  jointly  and 
feveraliy  bound,  may  make 
his  eledion  to  come  againft 
the  joint,  or  feparate  e(i ate, 
but  not  againft  both,  except 
for  the  deficiency,  and  after 
the  other  creditors  are  paid 

361 


Deat&. 

Pkrtnerfiiip  is  diftblved  by  the 
death  of  one  of  the  partners, 


unlefs  fpecial  covenants  to 
the  contrary  Pagt  431 

2)ebt. 

A  debt  due  from  a  partner- 
(hip  is  a  legal  debt  to  fup- 
port  a  feparate  commifTion 

413 
One  partner  bringing  truft- 

money  into  the  trade  with- 
out the  knowledge  of  the 
other,  it  is  a  feparate  debt 

•    362' 

But  if  it   is   done  with   the 

knowledge  and  confent  of 

all  the  partners^  it  is  a  joihC 

debt  363 

DftToIutfon. 

On  the  diflblution  of  a  part- 
nerfliip between  A.  B,  and 
C.  a  power  given  to  A.  to 
receive  all  debts  owing  to> 
and  pay  thofe  owing  from 
the  late  partnerfliip,  does 
not  authorife  him  to  indorfe 
a  bill  of  exchange  in  the 
name  of  the  partnerfliip^ 
though  drawn  by  him  in  that 
name,  and  accepted  by  a 
debtor  of  the  partnerfliip 
after  the  diiTolution :  fo  that 
the  indbrfee  cannot  maintain 
an  adion  on  the  bill  againft 
J.  B.  and  6\    as  partners 

405 
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An  ad  of  bankruptcy  by  x>ne 
partner,  is  to  many  purpoles 
a  diflblucioo  of  the  partner- 
feip  Pagi  ^12 

If  partners  diflfolve  their  part* 
oerlbip,  perfont  who  deal 
with  either,  without  notice  of 
fuch  diflblution,  have  a  right 
againftboth  201 

If  a  partnerfbip  is  di/Tolved  by 
confenty  that  does  not  deter- 
mine the  legal  inter^ft,which 
continues  as  before  ;  fo  that 

.  the  property  of  the  ftuck  of 
the  partner  fo  going  out,  is 
not  deveiled  thereby,  but  he 
remains, equ^ly  entitled  as 
joint- tenant  with  the  other 

168 

€&iaxian  of  Cfme. 

A  partnerfliip  determFned  by 
efHuxidn  of  time;'  one  in- 
tends to  continue  the  trade, 
the  other  will  hot,  infiiling 
upon  a  divifion ;  and  on 
non-compliance  brings  an 
aAion  at  law,  or  a  bill  in 
equity  fbr  an  account,  and 
to  reftrain  the  difpoiing  of 
thofe  goods,  the  poiTeffion  of 
which  is  .wrongfully  kept 
ffom  him  by  his  partner ; 
who  pending  this  becomes 
Hnknrpt :  this  would  not 
be  within  the  ftatute  21  Jac. 
*.  c*  19.  .179 


Forbearance  of  fuit  for  twenty 
years   will   in  equity  be  a 

^  good  bar,  though  between 
merchant  and  mertfhant 

Page  304 

A  court  of  equity  will  not  in 
general  entertain  a  bill  for  a 
fpecific  performance  of  con- 
traits  for  xhatteh^  or  which 
rcfatc  to  merchandize^  but 
leave  it  to  law  26 

Partnerfliip  dealings  are  pro- 
perly cognizable  by  courts 
of  equity  68 

€Wlience.    ,  . 

What  (hall  be  defemedruricient 
cf  idence  of  a  former  part- 
nerfliip being  determined  37 

Cwcutfoit. 

Execution  may  ha  isxti  our  a- 

gainft  one  psiftner  for  a  debt 

.  due  by  the  partnerflirp    351 

If  partners  be  of  goods^  and 
execution  be  fued  by  fi.  fa. 
againft  one  for  Jms  feparate 
debt^  the  Qi\ci\S  may  feize 
the  whole,  in  order  tainven-^ 
tory  and  appraife  them,  ami 
to  have  a  true  account  of  the 
value;  but  he  can  fell  only 
the  fhare  of  him  againft 
whom  tht  fi.fa.  was   ftied 

1J3 
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And  notwithftanding  fuch  fei- 

»urc  of  the  whole,  the  other 

partner  com'mues  in  poflcf- 

.ilon  of  his  (hare  or  moiety 

Page  274 

Wherc^on  an  execution  againft 
one  of  two  partners,  the 
partnerfhip  effefls  were  ta- 
ken and  fpid,  the  court  or- 
dered the  ihcrlff  to  pay  over 
to  the  other  a  (hare  of  the 
produce,  proportioned  to  his 
fliare  in  the  partnerfhip  ef- 

,  feds,  to  be  afcertained  by 
the  ma&er  165 

CrccutojjBf. 


JTarmertf. 


'  An  executor  and  furviving 
partner  cannot  be  jointly 
fued,  becaufe  the  iirft  is 
charged,  it  hms  ieJlaUris^ 
and  the  other  dg  bonis  pro- 
priis  52 

Reprefentatives  of  partners  in 

^  the  capacity  of  executor$<)o 

•Dot  fuccfied  to  the  ftate  and 

condtliofi  pf  partners      130 

No  perfoo  deriving  under  the 
partner  can  be  in  a  better 
condition ;  liis  executor  to 
many  purpofts  fbnds  in  the 
'  JVfsry  fame'light  202 

Partnerfh^p  fllatt  not  fubfift  for 
the  benefit  of  an  executor 

43^ 


The  Jaw  of  jaf  aectefiendi^  irp* 
on  the  death  of  one  of  fe- 
veral  paVtrters  in  a  form, 
diftin|ruifliahle  from  that 
refpefting*  trader^  tn  gene- 
ral ^  -^''^^436 

IfaWtfrp- 

Ads  fubfequent  to  the  ttme  of 
delivering  goods  on  a  con- 
trad^   may   be  admitted   as 
evidence  to  (hew  that   the 
goods  were  delivered  on  a 
parrneribip   account,    if    it 
were  doubtful  at  the  time  of 
the  contraa :  but  if  it  clear- 
ly appear  that  no  partneribip 
exifted  at  the  time  of  the 
contract,  no  fubfequent  aft 
by  any  perfon,  who  may  af- 
terwards  become  a  partner, 
(not  even  an  acknowledge. 
ment  that  he  is  liable,  or  his 
accepting  a  bill  of  exchange 
drawn  en  them  as  partners 
for  the   very    goods)    will 
make  him  liable  in  an  a6)ion 
for  goods  (bid  and  deliver- 
ed ;  though  he  will  be  liable 
in  an  adion  on  the  bill  of 
exchange  3^6 

A  man  esueringinto  an  agr-ee- 
ment,  and  afterwards  fob- 
dividing  his  beneficial  intc- 
reft  under  it  amongft  others, 

LI  3  is 
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is  alone  liable  to  the  per- 
formance Pagf  46 

Where  a  bill  or  note  is  drawn 
in  favour  of  two  or  m6re^ 
in  partnerfliip  with  one  ano- 
ther, an  indorftfrnnt  by  one 
will  bind  both,  if  the  inftru- 
ment  concern  their  joint 
trade  54 

If  one  partner  pay  the  whole 
of  a  partnership  debt  with- 
out any  exprefs  promife  from 
the  other,  the  law  gives  him 
a  right  to  recover  it  back 
in  an  adion  for  money  paid 
to  the  ufe  of  that  other  part- 
ner, and  it  proceeds  on  this 
ground,  that  both  are  liable 
to  pay,  provided  the  contra£l 
be  legal  244 

*  But  in  the  cafe  of  illegal  con- 
trads,  as  they  are  not  bound 
to  pay,  one  of  them  cannot 
acquire  a  right  of  action 
againft  the  other  by  paying 
the  whole  without  his  con- 
fent ;  in  fuch  cafe  it  is  ne- 
ceflary  to  have  the  confent 
and  dirc£lion  of  that  other 

To  make  a  man  liable  as  a 
partner,  there  muft  either  be 
a  contrail  between  him  and 
the  oftenfible  perfon  to  (hare 
jointly  in  the  proHcs  and 
lofs,  or  he  mud  have  per- 
mitted the  other  to  make 
ufe   of  his   credit^    and  to 


hold  him  out  as  one  joiotlf 

liable  with  himfelf  Pagt  38 
Where  two  partners  agreed  to 
borrow  a  fum  of  money  of 
a  third  perfon,  but  only  one 
gave  a  bond,  and  the  other 
witnefTed  it,  the  mooey  was 
afterwards  entered  in  the 
ca(h-book  of  the  partner- 
fliip; upon  a  bankruptcy 
happening,  a  joint  commif- 
fion  was  taken  out,  and  the 
obligee  named  in  fuch  bond 
was  confidered  entitled  to 
come  in  and  prove  his  debt 
under  the  joint  commiffion 

If  a  bill  is  drawn  by  two,  pay- 
able to  •*  w,  or  our  ordgTj* 
and  fubfcribed  by  both,  tho' 
not  in  partnerfliip,  they  make 
themfelvet  partners  by  the 
form  of  the  bill,  to  the  eiFed 
of  making  an  indorfemenc 
by  one  of  them  valid      367 

But  the  cuilom  of  merchants 
may  make  fuch  indorfemenc 
void  37Z 

Four  forts  of  merchants,  vh. 
adventurers,  dormant,  tra- 
velling, and  rcfidcnt  j  nei- 
ther of  which  take  by  fur- 
vivorfliip  4^^ 

Between  joint  merchants  the 
remedy  furvives,  but  not  the 
duty  43g 

The  Law-Merchant  is  part 
of  the  law  of  England      65 
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One  partner  may  be  a  creditor 
of  another,  and  prove  his 
debts  under  a  feparate  com- 
miifion  Page  205,  ao6 

One  partner  bringing  truft 
mon^y  into  the  trade  with- 
out the  knowledge  of  the 
other,  it  is  a  feparate  debt 

But  if  it  is  done  with  the  know- 
ledge and  confent  of  all  the 
partners,  it  is  a  joint  debt 

363 
If  one  partner  has  taken  out 

more  than  his  jQiare  of  the 

partnerihip    property,     the 

joint  eftate  cannot  prove  a- 

gainft   the   feparate    before 

f;he   feparate    creditors    are 

fatisiied  209 

Unlefs  the  partner  took  out 
money  with  a  view  to  de- 
fraud the  joint  eftate      ih'id. 

How  partners  fhould  fue,  and 
be  fued  335,  336 

In  what  cafes  one  partner  may 
be  fued  without  the  reft,  and 
in  what  cafes  he  may  fue 

336*  337 
How  to  take  advantage  of  im- 
properly fuing  a  partner  ib. 
If  one  partner  is  out  of  the 
kingdom,  and  not  amefna- 
ble  to  the  procefs  of  the 
court,  the  defendant  may 
proceed   fingly  againft  the 


» 

other :  but  the  platntijfmu& 
firft  proceed  to  outlawry  a- 
gainft  the   partner  who.  is 

abfcnt  ^^^^3S6, 357 

If  partners  expressly  mention 
their  fhares  in  one  refpedl 
only,  either  folely  in  regard 
to  gain,  or  foiely  in  regard 
to  lofs,  their  fhares  of  thst 
which  is  omitted  fiiall  be  the 
fame  as  of  that  which  is 
mentioned  a  8 

If  a  partner  (hares  in  the  ad- 
vantages, he  (hall  alfo  ihare 
in  all  the  difadvantages  of 
the  partnerihip  concern    89 

Dormant  partners  are  liable 
when  difcovered  41 

A  dormant  partner  may  be, 
without  having  ferved  an 
apprenticefliip  to  the  parii- 
cular  trade  74 

Each  partner  is  confidcred  as 
the  authorifed  agent  of  the 
other,  and  all  are  implicated 
in  the  joint  concerns,  to  the 
fulleft  extent  137 

One  partner  may  be  a  creditor 
of  the  partnerfhip  to  ten 
times  the  value  of  all  the 
efFeSs  toa 

If  one  of  two  partners  become 
bankrupt,  the  folvent  part- 
ner may,  if  for  a  valuable 
conHdi  ration  and  without 
fraud,  difpofeof  the  partner- 
fhip eftcdls  ;  and  if  he  after- 
wards fail,  the  aflignees  un- 
der a  joint  commiflion  a- 
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gainft  hotbfCannM  maintain 
trover  againft  the  b§$idfid€ 
vendee  ot  fuch  partnermip 
cfi«da  Page  193 

After  a  dtflolution  of  partner- 
fliip  by  agreeoieAt,  by  an 
fxecttffionf  or  by  a  bank- 
ruptcy, the  partner  out  of 
pofleffioo  of  the  partnerOiip 
effeds,  has  the  fame  lien  on 
9ny  new  gooda  bought  in, 
which  he  bad  upon  the  old 

SOI 

One  of  three  partners  in  a  (hip 
and  cargo,  the  out-fU  of 
which  was  4165&A  pays  on- 
Ly  410  A  in  part  of  his  third 
(hare,  and  gives  his  notes 
for  the  remainder ;  but  be- 
fore tbey  become  due,  is  a 
bankrupt;  the  other  part- 
ners cannot,  by  voluntarily 
difcharging  the  notes,  (i^nd 
in  his  place  for  the  Ihare  of 
the  profits  ;  but  the  afngiiees 
are  entitled  to  a  fuh  tbird^ 
both  of  the  profits  and  of  the 
yalue  of  the  {hip  155 

Where  a  perfun  relies  on  the 

"  faith  of  fevci'ii  partnen, 
though  one  only  is  concern- 
ed, all  ihall  be  chaiged    6$ 

If  a  bill  is  drawn  by  two,  pay- 
able to  ^^  iff,  fr  our  ordify* 
and  mbfcribed  by  both,  tho' 
BOt  in  partneribip,  ttiey 
make  theol^e^  ea  partners  by 
the  form  of  the  bill,  to  the 
f  fT^^  of  making  an  indorfe- 


ffient  by  one  of^tbem  valid 

'P»gB  366 

If  two  are  partners,  as  oiumies 
and  conv^^dnarSf  and  9nt  re- 
ceive money  to  bt  laid  oiit 
on  ^mortgage,  the  ^Mrr  is 
anfwerable  for  the  amount, 
ckottgh  his  partner  gave  6ti- 
ly  his  oWttfiporJitf  rtctifi  for 

"  9 

The  bcfiifg  a  partner, :  or  Hot, 

is  a  matter  of  fad  which  he 

who  is  a  partner  cannot  but 

know  .  34 

Partners^are  joint  tenants  in 

the  ftock  and  efTeds,  and 

they  continue  fo  throughout 

2 
Partners  in  merchandixing 
with,  orodierwife  concern- 
ed in  run  goods,  the  Oown 
rnay  come  againft  any  one 
for  the  penalty  259 

Proof  need  only  be  that  the 
goods  came  into  his  power, 
or  into*  his  agent's  coAody 

ikii. 
If  a  partner  isf  a  cre<Ktor  upon 
the  partnerfhrp  fend,  hecan 
have  no  fatisfeAion  but  out 
of  the  furplios  which  ihall 
remain  aftier  the  joint  cre- 
ditors are  paid      >  2x0,  an 

ipattnerflljfp. 

Partnerfliip  is  a  voluntary  con- 

'  trad,  between  two^r  more 

perfofls,  forjoioiAg  together 

thoir 
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bpr,  upon  an  agreement  chat 
the  gaiaorlo^t  (haU  be  di- 
vided pTopofXioQdhly  P^gi  I 
From  wbaMime  a  partnerfliip 
(kali  be  Oud  to  commence 

What  (hare  io  a  partnerihip  a 
pe/ibxi  ifaiiU  be  faid  to  have 

36 
What  is  nirceflafjr  to  conftitute 

a  |uurtner(hip  38 

T^ .  coofi  itikte    a    pa  rt ner  (h  i  p 

there  (hould  be  a  concern  in 

the  fide,  as  well  as  purchafe 

of  things  -  bought  together 

49 
When  money  is  advanced  to  a 

trader,  the  true  criterion  is 
to  confidw  whether  the  pro- 
fit or  premium  is  certain  and 
defined,  or  cafual^  indefinite 

'  and  depending  on  the  acci- 
dents of  tr^de.  In  the  for- 
mer cafe  14  is  a  han^  in  the 
.  latter  a  p^^mrjhif  2  3 

In  a  general  partnerfliip  to 
xarrf  on  trade,  the  .fale  by 
one  partner  is  the  fale  by  all, 
and  therefore  though  one 
'  felli  the  goods,  or  morchan- 
diaeth  with  tbcni)  yet  a^ion 
inul^  be  brought  in  all  their 
names  7 1 


]part'OiDnet0. 

Pjct^owners  aire   tenets    in 
'  Commotfi  of  A  ihip  9 1 


If  one  of  firv^r^  part*  owners 
of  a  (hip  objc£is  to  a  voyage 
the  olhers  propofe  making, 
be  may  by  procefs  out  of  the 
admiralty  arreft  <h<lbip^  and 
•  compel  the  other  part*  own- 
ers to  give  iecuricy  for  her 
fafe  rotuco  Ptigi  94. 

By  the  common  law,  as  applied 
to  par t- owners^eacH  of  them 
is  poflefled  ptr  mf  #/  ftr  Uut 

An  a^ioo  on  the  cafe  for  ne- 
gligence of  the  maAer  lies 
againft  the  part-owners  of  a 
(hip,  as  well  as  agaioft  the 
maffer;  hut- ail  the  part-* 
owners  ought  to  be  joined  - 

The  mafter  of  a  Ihip  is  not  to 
be  coniidered  as  a  pavtner 

99 

The  law  confiders   a  mailer 

ufKsn  aii  occaiions,  to  be  an 
officer,  who  muft  render  ^nd 
give  an  account  of  ihe  whole 
chatge,^  when  once  commit- 
ted to  his  care  and  ciiilody 

100 
A  mafier  of  a  ibip  may  brirg 
trefpalii  as  a.bailiff  oif  goous 
'  •  may  101  * 

If  a  ipafier'of  a  ihtp  buys  pro- 
vifioiis  for  the  fhip,  and  has 
money  frt>m  the  owners  to 
pay  for  them,  but  fails  with- 
out paying  the  moneys  ^he 
owners  are-liable  in  propor- 
tion tu  ii^tit  refpe&tve.fharcs 

11% 
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If  oi^e  partner  only  brings  an 
a£tion  where  the  contrad 
was  joint,  the  defendant  may 
take  advantage  of  it  at  the 
trial,  and  nonfuit  the  plain- 
tiff; but  in  the  cafe  of  a 
ioTif  this  muft  be  pleaded  in 
abatement  Page  336 

In  s§rts^  adi  the  trefpaflers  need 
not  be  made  parties ;  but  in 
anions  upon  contrad,  every 
partner  muft  be  made  a  de- 
fendant 343 
The  faie  by  one  -partner  is  the 
fale  by   all,    and  therefore 
though  one  fells  the  goods, 
ormerchandiaxthwith  them, 
yet  a£iion  muft  be  brought 
in  all  their  names ;  and  in 
fuch  cafe  the  defendant  (hall 
not  be  received  to  wage  his 
law,  that  the  other  partner 
did   not  fell   the  goods  to 
him,  as  is  fuppofed  in  the 
declaration  71 
Where  an  a£tion  is  brought  a- 
gainft  two  joint  debtors,  and 
one  only  appears,  the  credi- 
,    tor  may  have  judgment  for 
his  whole  debt  againft  the 
perfon  appearing, and  by  de- 
fault againft  the  perfon  who 
does  not  appear              346 
If  A  pleads  a  partnerfliip  be- 
tween  himfelf  and  B*   attd 
after  iflue  joined,  a  partner- 
fliip is  proved  between  J. 


3.  and  C.  (his  wouM  be  con* 
clufive  againft  the  defend- 
ant Pog^ZSS 

If  an  aAion  is  brought  againft 
one  partner  only,  no  advui- 
tage  can  be  taken  of  tbe 
omiflion,  but  by  plea  in  2- 
batement  '  347 

In  a  joint  demand  where  one 
of  the  creditors  will  not  join 
in  the  adion,  he  is  fummon- 
ed  and  fevered,  and  the 
other  has  judgment  quid  ft^ 
quaturftUun  357 

PitDHege. 

No  copartner  in  any  trade  or 
undertaking  is  entitled  to 
the  privilege  of  Parliament 

221 

Eent 

If  in  articles  of  partnerfliip  it 
is  ftipulated,  that  the  rent 
of  the  premifes  fliall  be  paid 
out  of  thtprivaticajh  of  one 
of  the  parties ;  thefe  words 
only  mean,  that  the .  rent 
ikall  not  be  paid  out  of  the 
partneribip  331 

Refpcaiag  the  rights  of  part- 
ners *oi 

Nothing  can  be  confidered  aa 
the  cxclufivc  right,  or  aAu- 

al 
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«1  {hare  of  one  partner,  but 
his  proportion  of  the  refi- 
due,  upon  a  balance  being 
ftruck,  of  the  accounts  be- 
tween them  Pagt  155 

Where  one  partner  takes  out 
more  money  from  the  part- 
nerfliip  (lock  than  his  (hare 
amounted  to,  the  other  has 
a  right  to  come  upon  the 
fepar ate  eftate  pro  ianio   205 

If  one  partner  has  taken  out 
more  than  his  (hare  of  the 
partnership  property,  joint 
eftate  cannot  prove  againft 
the  feparate  before  the  fepa- 
rate   creditors   are  fatisficd 

Unlefs  the  partner  took  out 
money  with  a  view  to  de- 
fraud the  joint  eftate      ibid. 

Where  a  partner  brings  an 
a£^ion  in  his  own  right  for 
money  received  after  the 
death  of  the  other  partner, 
the  defendant  may  fet  off 
whatever  was  due  to  him 
from  the  plaintiff  213 

Nothing  is  to  be  confidered 
the  excl'ufive  right  of  one 
partner,  but  his  proportion 
of  the  refidue  upon  balance 
of  the  partnerftiip  accounts 

Smuggling  is  a  trading  within 
(be  bankrupt  laws  276 


An  a£lion  cannot  be  maintain- 
ed by  feveral  partners  for 
goods  fold  by  one  of  them 
living  in  Gwrnfey^  and  pack- 
ed by  him  in  a  particular 
manner  for  the  purpofe  of 
fmuggiingy  though  the  other 
partners  who  refided  in  Eng'- 

'  land  knew  nothing  of  the 
fale  ;  for  it  is  a  con  trad  by 
fubje£ls  of  this  country, 
made  In  contravention  of 
the  laws :  and  fuch  a  cafe 
muft  be  confidered  in  the 
fame  light  as  if  all  the 
partners  refided  in  England 

Pagi  224 

\t  one  of  two  partners  advance 
money  in  a  fmuggling  tranf- 
aflion,  he  cannot'  recover 
his  proportion  of  it  againft 
his  partner,  becaufe  the 
tranfadion  is  prohibited  241 

If  partners  are  concerned  in 
fmuggling,  though  not  all 
together  when  the  adl  is 
done,  yet  each  may  indivi- 
vidually  be  profecuted  for 
the  penalty;  though  at  the 
fame  time  the  Kins  caa 
have   but   one    fatisfaSioa 

256 


€)tatute  of  Lfmfta^ 
tm\9. 

An  acknowledgment  by  one 
partner,  is  fufficient  to  take 
a  cafe  out  of  the  Statute  of 

Limiia* 


Ixxx 


INDEX. 


Limitations  as  againft   the 
others  Page  372 

Though  the  Statute  of  I*imi- 
tations  has  been  always  con- 
flrued  to  except  accounts 
open  between  merchant  and 
merchant,  yet  that  is  to  be 
underdood  with  this  dif* 
tin<5*ion,  that  if  open  ac- 
counts be  by  fubfequcnt  a£ls 
continued)  they  are  not  to 
be  barred  by  the  interven- 
tion of  fuch  length  of  time 
from  the  original  tranfa£lion 

304 
The   Statute  of    Limitations 

pleaded  by  one  partner  to  a 

bill  brought  by  another  for 

the  balance  of  an  account) 

and  allowed  304 


%tm\xt^. 


•J  Geo.  2.  r.  15. 
7  Geo,  2.  e^  28. 
h  Geo,  2,  r.  18/ 

BGto.  2.  c.  24* 


74 
417 
*73 
.53 

3S9 

258 

359 
316 

3'S 
248 

102 

871 
3,16 


« 

If  two  perfons  jointly  engage 
in  a  llocit  jobbing  tranfac- 
tioR,  and  mcur  lofles,  and 
employ  a  broker  to  pay  the 
differences,  and  one  of  them 
repay  the  broker,  wifh  the 
privity  and  confent  of  the  other  ^ 
the  whole  Turn,  he  may  re* 
cover  a  moiety  from  that 
other  in  an  adion  for  mo« 
ney  paid  to  his  ufe,  notwith- 
ftanding  the  7  Geo,  2.  c,  8. 
which  avoids,  and  declares 
illegal  all  '  ftock  Jobbing^ 
tranfafii^ns         \fOi^  233 

Where  monejr'U  owing  to 
two  partnert,  and,  after  the 
death  of  brilf,  i<  }s  paid  to  a 
third  perfoh,  Ac  /urviTing 
partner  may  maintain  an 
aflton  for  money  bad  flLn4- 
rcceived  in  his  own  ri|ht, 
and  not  ^%  fttrvivor  ^'     113 

The  fame  of  mohty  Vecei^d 
after    the   teilatpr's    death, 
for  which  Uj  cdRCutor  may 
maintain  affiim^tin  l\is  own. 
right   ^  ;      '    ii^ 

The  furvivor  and  t^e  execu- 
tor cannot  join  In  an  aiJlTon 

There  (hall  be  nobenefit  of  fur- 
vivorfhip  in  cppartner(hip 
dealings  438 

Though 


INDEX. 


Ixkxi 


Though  there  is  no  benefit  by 
furvivorfliip  amongft  mer- 
chantSi  yet  if  two  joint- 
merchants  contra(fl  with  a 
bailiff,  the  contrail  is  en- 
tire and  jo:nr,  and  by  the 
death  qi  one  furvives  to  the 
other  Pagt  73 

If  one  partner  dies,  though 
the  debts  and  efFe£ls  furvive, 
yet  the  furvivor  is  confider- 
ed  io  equity  barely  as  a 
truftee  for  the  reprefenta- 
tives  of  the  deceafed       1 68 

If  there  be  two    partners  in 

trade,  and  one  of  them  buy 

goods  for  them  both,   and 

Che  other  dieth^  the  furvivor 

may  be  charged  by  in<Ubita' 

,  ius  ajfun^jit  generally,  wiih- 

.  put'  taking    notice   of  the 

'  partnerfhip,  or  that  the  o- 

ther  is  dead,  and  he  furvi- 

Vcd  220 

Tn  ^ticles  of  copartnerfliip  it 
is  not  necefTary  tu  provide 
agiiiiift  iurviyari^ip       443 

The  title  of  partners  is  undi- 
vided, whether  each  indivi* 
'dual  partner  contributes  ex- 
actly in  the  fame  proportion 
or  xiot    .  I 

€o|t. 

Ift>ne  partner  only  brings  an 
adion   where   the   contrad 


was  joint,  the  defendant 
rhay  t:jkc  aJvantagi?  of  it  ac- 
the  trial,  and  nonfuit  the 
plaintiff:  but  in  the  cafe  of 
a  tort,  this  mull  be  pleaded 
in  abatement  Page  ^^36 

In  torts^  all  the  ticTi^alTcrs 
need  not  be  made  parties ; 
but  in  aftioni  upon  cou- 
travSl,  every  partner  mull 
be  made  a  defendant      34;$ 

Crofter. 

One  partner  cannot  bring 
trover  againll  another  205 

If  //.  Upon  a  loan  of  money, 
ilipulate  to  t^ke  half  the 
profits  upon  a  re- file  of 
goods  to  be  purchafcd  by 
the  borrower,  which  froSt-t 
exceed  5  /.  per  (ent.  atid  jrL^ii 
principal  is  not  rifkedj^&^i^, 
if  fuch  contra<5i:  be  noX  2^1/- 
rious  27$ 

In  all  partnerfhip  contracts 
where  m.iney  is  furnifhsJ 
by  one  fiJe  only,  if  the  ca- 
fualty  goes  t;>  the  intcrell 
o\  fuch  miificy  oalv,  and  not 
to  the  principal,  it  is  ufury 

295 

A  bond  in  the  penalty  of  2C0/. 
conditioned  for  the  per- 
formance of  articles  of  part- 
neifhip,  is  not  an  ufurious 
contract  39^ 

Diftin^tiuii 


Ixxii 


INDEX. 


DiftinAion  to  be  taken  be- 
tween an  u furious  contrsi£l 
within  the  ftatute,  and  an 
unconfcionable  bargain 

Page  282 

If  the  borrower  of  money  give 
a  bond  for  the  principal  and 
intereft  at  5  /.  per  cent,  and 
covenant  at  the  fame  time 
alfo  to  pay  to  the  lender  a 


certain  portion  of  profits  of 
trade,  this  is  an  ufurious 
contrad,  and  the  obligee 
cannot  recover  on  the  bond 

^     Page  287 

If  intereft   and   principal   be 

fecured,   and  it  be   at  the 

will  of  the  party  who  is  to 

pay  it,  it  is  no  ufury     297 
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